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A. PURPOSE OF THIS PAPER 

A1. Foreword and acknowledgement 

1. This paper has been prepared in response to the proposed trust minimum tax measures 

announced in the 2026–27 Federal Budget. It reflects practical experience with the use of trust 

structures across a broad range of small and medium‑sized businesses, particularly in capital 

intensive sectors where those structures are integral to business, financing, risk management 

and long-term investment. 

2. The analysis and proposals set out in this paper are founded in the objective of achieving a 

neutral and workable tax system for trusts, while recognising the commercial realities facing 

affected taxpayers. In that context, this paper focuses on identifying areas where the current 

proposal may produce unintended or distortionary outcomes, and on providing a coherent 

alternative framework that aligns tax outcomes with economic substance without requiring 

forced restructuring. 

3. Furthermore, this paper also focuses on the policy grounds for providing taxpayers with an 

alternative means to restructure their business into a corporate environment in a cost-effective 

manner.  

4. The author of this paper acknowledges and is grateful for the comments of Associate Professor 

Brett Freudenberg of Curtin University, who has assisted in refining aspects of this paper. Any 

errors or views expressed remain those of the author. 

5. We welcome consultation on the issues raised in this paper and invite community feedback on 

the proposals outlined. We are also looking to form a small working group on these alternative 

proposals. If you are interested in providing feedback or being involved, please contact 

nationaltax@pitcher.com.au. 

A2. Overview of this paper 

6. The proposed trust minimum tax reforms represent a significant change to the taxation of 

discretionary trusts and have the potential to affect a substantial number of Australian small 

and medium-sized businesses. While the Government has an objective of improving the 

integrity of the tax system, there is a risk that the measures may create unintended and 

inequitable outcomes for taxpayers who have historically structured their affairs in accordance 

with existing law. 

7. This paper outlines a number of concerns with the current proposal, particularly the assumption 

that affected taxpayers can readily restructure into alternative entities. For many businesses, 

mailto:nationaltax@pitcher.com.au
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commercial realities such as stamp duty, financing arrangements, contractual restrictions and 

restructuring costs may make this impractical. In these circumstances, the proposed measures 

may impose materially higher tax burdens on taxpayers who are unable to respond to the 

reforms in the manner contemplated by the policy. 

8. The first part of this paper examines these issues and recommends a number of targeted 

adjustments to improve the operation of the minimum tax proposal. These recommendations 

seek to preserve the Government's integrity objectives while reducing unintended 

consequences and providing a fairer transition for existing taxpayers. 

9. The second part of this paper outlines an alternative policy framework that could be used in lieu 

of restructuring, by allowing trusts to make an irrevocable election to be taxed as a company. 

This proposal would enable taxpayers to access a corporate style taxation regime, including tax 

consolidation, without requiring costly transfers of assets or changes to their underlying legal 

structures. The proposal is intended to provide a practical pathway towards greater tax 

neutrality, simplicity and equity while preserving the commercial arrangements upon which 

many Australian businesses rely. 

10. Collectively, the recommendations contained in this paper seek to demonstrate that there are 

alternative approaches available that can achieve the Government's policy objectives without 

imposing unnecessary cost, complexity and disruption on Australia's SME sector. 
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B. THE IMPORTANCE OF TRUSTS AND SMES 

B1. Background 

11. Small to medium sized enterprises (SMEs) are an important part of the Australian economy. 

The Australian Bureau of Statistics (ABS) defines a small business as a business with fewer 

than 20 employees.1 In June 2025, there were approximately 2.66 million small businesses in 

Australia, representing 97.3 per cent of all Australian businesses.2 Small businesses employ 

approximately 5.4 million people, representing around 41.5 per cent of the private sector 

workforce, and contribute approximately $590 billion to the Australian economy each year. This 

accounts for almost one-third of Australia's GDP.3 

12. Trusts are often characterised as a vehicle used to reduce or avoid income tax. This 

characterisation significantly understates the role that trusts play in Australia's economy and 

broader community. Trusts are a long-standing and widely used legal structure for business, 

investment, asset protection and succession planning. It is not uncommon for ordinary 

Australian families to have an interest in a trust, whether through a discretionary trust used to 

hold family investments or a testamentary trust established through an estate. 

13. Trusts are also a common vehicle through which Australian businesses operate. There were 

approximately 493,860 trusts operating in Australia in 2024–25,4 representing approximately 18 

per cent of all Australian business entities.5 

14. In the 2023–24 income year, 416,026 trusts reported business income, with total net business 

income equal to $47.75b. Of this, 247,125 trusts6 reported net small business income for tax 

purposes meaning that their annual aggregated turnover was less than $5 million. Such trusts 

accounted for $43.64b of net business income or approximately 91.38% of total business 

income of all trusts. These statistics demonstrate that the majority of trusts and business 

activity is conducted by SMEs in the Australian economy. 

15. The proposed trust reforms will affect a large portion of Australia's SME sector. Given the 

significant economic contribution of SMEs and the prevalence of trusts as a business structure, 

 
1  Australian Small Business and Family Enterprise Ombudsman, Number of Small Businesses in Australia 

(https://www.asbfeo.gov.au/small-business-data-portal/number-small-businesses-australia), citing Australian Bureau of 
Statistics, Counts of Australian Businesses, Table 13 (August 2025). 

2  Ibid. 
3  Australian Government, National Small Business Strategy (2025) 10, 13. 
4 Australian Bureau of Statistics, 8165.0 Counts of Australian Businesses, Including Entries and Exits, June 2021–June 

2025, Table 10, Businesses by Type of Legal Organisation (26 August 2025). 
5  Ibid. Trusts comprised 493,860 of the 2,729,648 businesses operating at the end of the 2024–25 financial year 

(approximately 18.1%). 
6  Australian Taxation Office, Taxation Statistics 2023–24: Trusts, Table 1B, Counts, Averages and Medians for the 2012–

13 to 2023–24 Income Years. 

https://www.asbfeo.gov.au/small-business-data-portal/number-small-businesses-australia
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it is important that any proposed reform to the trust taxation regime strike an appropriate 

balance between achieving policy objectives and minimising the compliance and administrative 

costs imposed on SME taxpayers. 

B2. The budget announcement 

16. At a high level, the Government’s proposed minimum tax proposal is intended to improve 

integrity within the tax system. However, as outlined in this paper, the proposals are likely to 

present challenges for certain groups, particularly those operating through long-standing trust 

structures. Furthermore, as the proposed trust reforms will restrict distributions between other 

trusts or corporate entities within the group, the proposal appears to be intentionally punitive. 

17. The punitive nature of the proposed reforms seems to be founded on a key assumption that 

underpins the proposal: that is, affected taxpayers can restructure into alternative entities, such 

as companies, without material constraint.  

18. In many cases, this may not reflect the commercial reality. Existing trust structures, particularly 

those holding long‑term or high‑value real property assets, are effectively locked in due to the 

prohibitive costs associated with restructuring, most notably state‑based stamp duty.  

19. In addition to stamp duty, the transfer of assets, contracts, employees, intellectual property and 

all sorts of liabilities can be problematic. Certain liabilities, such as warranties and performance 

obligations, cannot be assigned or novated in practice. Accordingly, this can give rise to real 

commercial issues with regards to restructuring. Also, restructuring is costly, both in terms of 

money, stress and time. This needs to be acknowledged considering the businesses that the 

reforms will adversely affect. 

20. Furthermore, the transfer of assets to alternative entities typically gives rise to significant legal 

and transactional costs including restructuring advice, documentation, and implementation 

expenses For many small and medium‑sized businesses these costs may be prohibitive and 

therefore not practical or commercially viable for a large proportion of affected taxpayers. 

21. It is apparent that the Government has concerns about the taxation of discretionary trusts and 

the flexibility they provide. However, any tax reforms need to acknowledge and cater for a 

smoother transition to a new tax system. In trying to achieve its policy objective, the reforms 

should not do this by introducing punitive measures. Further, if poorly designed, the reforms 

can have unintended adverse consequences for a significant sector of the economy. This paper 

charts a way forward to achieve greater tax neutrality and equity, while providing practical 

solutions to the hundreds of thousands of small businesses using trust structures.  
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22. As outlined earlier, the majority of businesses operating through trusts are within the SME 

market. Such taxpayers are likely to be ones that are unable to respond to the proposed 

reforms. Accordingly, the proposed changes risk distorting commercial decision‑making, 

penalising legitimate business structures, and undermining confidence in the stability of the tax 

system.  

23. For taxpayers unable to restructure, the tax outcomes under the proposed regime could be 

materially higher. As corporate beneficiary distributions would be taxed at a high rate of 62.9 

per cent, taxpayers structured through trusts will be forced to distribute income to an individual 

or retain income in the trust. This is likely to result in such income being subject to a tax rate of 

47 per cent, even where income is reinvested back into the business.  

24. The combined effect of these two outcomes is to impose a materially higher tax burden, or 

penalty, on existing trust structures and business taxpayers operating through trusts. Taxing 

business profits at 47 per cent, stamp duty costs, and restructuring costs may have a crippling 

effect for many small and medium‑sized businesses. 

B3. Outline of this paper 

25. We understand that the Government will be seeking to make amendments to the trust regime 

to deal with perceived integrity risks.  This paper provides recommendations that are intended 

to be balanced.  That is, they seek to provide options that otherwise will not have a devastating 

effect on SMEs as they look to comply with the proposed trust tax reforms.   
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C. SUMMARY OF RECOMMENDATIONS 

26. This paper outlines fourteen recommendations designed to address the practical and policy 

concerns arising from the proposed trust minimum tax regime. Recommendations 1 to 6 are 

directed towards improving the fairness, operation and transitional implementation of the 

Government's proposed reforms. Recommendations 7 to 14 outline an alternative elective 

corporate tax regime that would allow trusts to access a corporate style taxation framework 

without requiring costly legal restructuring. 

27. Recommendation 1: Restructuring undertaken to comply with the minimum tax rules, whether 

using options provided by the Government or those available under this proposal package, may 

give rise to significant stamp duty liabilities. We strongly urge the Government to work with 

State Governments to ensure appropriate stamp duty relief is available for transactions 

undertaken to facilitate compliance with the new regime. 

28. Recommendation 2: Significant costs are likely to be incurred in restructuring existing trust 

structures into alternative entities. In these circumstances, it would be appropriate to allow 

costs incurred in restructuring a trust into a corporate group to be immediately deductible. 

29. Recommendation 3: The proposed minimum trust taxation regime should address 

distributions to corporate beneficiaries, but should not do so in a punitive manner. Corporate 

entities should not be denied non-refundable credits when receiving distributions from a non-

fixed trust. Targeted measures, such as those outlined below, should instead be introduced to 

address the relevant integrity concerns. 

30. Recommendation 4: To address concerns with the use of corporate beneficiaries and unpaid 

present entitlements, the Budget announcement from 2018/19 (i.e. treating trust unpaid present 

entitlements as loans), should be legislated. 

31. Recommendation 5: To deal with the integrity concern that the trust minimum tax rate could 

be avoided by distributing through a company (i.e., providing access to a refundable franking 

credit) the whole of the company’s franking account could become subject to the same ‘non-

refundable credit’ where the company has received a discretionary trust distribution from 1 July 

2028. 

32. Recommendation 6: A transitional provision must be introduced that allows distributions from 

a trust to an FTE elected family trust, or a corporate entity, where those entities are within the 

same family group. 

33. Recommendation 7: Trusts should be provided with an ability to make an irrevocable election 

to be taxed as a company. 
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34. Recommendation 8: Once an election is made to be treated as a company a conceptual 

framework should be applied that deems the trust to have the characteristics of a company for 

income tax purposes. 

35. Recommendation 9: During the restructuring period, there will be a reduced need for family 

trust elections. Entities within a family trust elected group should be given an opportunity to 

revoke elections and to reset their family group. 

36. Recommendation 10: Each trust that elects to be a company would be required to calculate its 

share capital account balance. This balance would be deemed to be the ‘cost base’ of interests 

held in the deemed company. 

37. Recommendation 11: A transitional rule should apply to capital gains accrued on CGT assets 

held before 1 July 2027 so that trusts restructuring into a company are not disadvantaged by 

the loss of access to the CGT discount on gains that accrued prior to the commencement of the 

reforms. 

38. Recommendation 12: A trustee, together with the beneficiaries, would elect a fixed 

shareholding in the structure. The choice to create the shareholding would be irrevocable. 

39. Recommendation 13: Where a trust is treated as a company, it should be able to enter a tax 

consolidated group. 

40. Recommendation 14: Transitional rules should be provided to address tax losses existing in 

trusts or companies of the group during the transitional restructuring period (i.e., to 30 June 

2030). In particular, relief should be provided so that those losses do not act as an impediment 

to restructuring. This approach would align with the policy underlying the transitional relief 

introduced with the tax consolidation regime. 

41. Collectively, these recommendations seek to provide both a fairer transition into any new trust 

taxation regime and a practical alternative framework for affected taxpayers. The 

recommendations are intended to demonstrate that the Government's policy objectives can be 

achieved without imposing unnecessary restructuring costs, economic distortions or punitive 

outcomes on the hundreds of thousands of Australian SMEs that currently operate through trust 

structures..  
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D. CONCERNS WITH RESTRUCTURING 

D1. Impediments to restructuring 

42. Many trusts, particularly those used in property development, investment holding, and 

long-term business operations, are effectively locked into their existing structures. Although 

income tax and capital gains tax consequences may be mitigated through rollover relief, 

state-based stamp duty presents a substantial and often prohibitive cost.  

43. In these circumstances, restructuring is often not a viable option, as it can impose significant 

costs that are unrelated to the policy objective. Furthermore, there are numerous administrative 

issues that accompany a restructure, resulting in additional cost and disruption to normal 

business operations. 

D2. Illustrative example 

44. Consider a small business group that operates a construction business and holds real property 

(land) in two discretionary trusts, Trust 1 and Trust 2. Each trust represents a separate 

development project and has been structured independently for banking and financing 

purposes, with borrowings isolated to each project.7 

45. Assume each property is valued at $15 million and is financed using bank debt. The stamp duty 

costs associated with transferring the land to a corporate vehicle would be approximately 

$1,910,000.8 This represents a significant upfront cost that may not be affordable to the 

business and would represent a substantial barrier to restructuring. 

46. Historically, profits generated by the projects have been distributed between the trusts (i.e., to 

utilise tax losses within the trusts) or distributed to Aco, a corporate beneficiary taxed at the 30 

per cent corporate tax rate.9 Any excess profits in Aco have been used to provide working 

capital to new projects within the group. 

47. Under the proposed minimum tax regime, this structure would produce materially different and 

adverse outcomes. If Trust 1 generates profits and distributes those profits to Trust 2, which 

has carried forward tax losses, the distribution would be subject to a non-refundable minimum 

tax of 30 per cent at the trust level. This would result in both a tax payment at 30 per cent and 

 
7  As projects may be undertaken with different parties, it is common to isolate banking and financing arrangements so 

that issues arising in one project do not adversely affect the financing or viability of another project. 
8  For the purpose of this example, stamp duty has been calculated using the rates applicable to commercial property in 

Victoria, assuming that the purchaser is not a foreign person. 
9  For simplicity, this example assumes that the company involved is subject to the 30 per cent corporate tax rate. 
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the utilisation of Trust 2's tax losses without any corresponding tax benefit. This would 

effectively erode the value of those economic tax losses. 

48. Alternatively, if profits are distributed to Aco, the outcome is more severe. As no credit is to be 

provided for tax paid at the trust level, the distribution would effectively be taxed twice. The 

initial distribution would be subject to 30 per cent tax in the trust and the remaining 70 per cent 

of income would be subject to a further 30 per cent tax in the company. This would produce a 

combined company-level tax burden of approximately 51 per cent. When those profits are 

ultimately distributed to individuals, the overall tax burden may increase to approximately 62.9 

per cent.10 

49. Depending on the final design of the measure, the outcome may be even more adverse. If the 

company is required to pay tax on a grossed-up amount of the trust distribution (i.e. on $100) 

without recognition of the tax already paid at the trust level, the effective tax burden at the 

company level may approach 60 per cent, with an ultimate tax burden of approximately 69.71 

per cent upon distribution to individuals.11 

50. Alternatively, each trust could accumulate its profits. However, income tax would be paid at 47 

per cent, leaving only 53 per cent of profits available for reinvestment into the business. Over 

time, this may adversely affect investment, business growth and economic activity. 

51. This example demonstrates that, for groups that cannot restructure, the proposed regime does 

not merely increase the tax burden, it fundamentally alters the utilisation of tax losses and the 

economic viability of established structures. This example is revisited in Section J6 under the 

alternative policy framework proposed in this paper. 

D3. Inequitable and distortionary outcomes 

52. When considered in the context of the example above, the budget proposal will create a clear 

structural inequity. Where a small business group is unable to restructure due to the significant 

stamp duty and associated transaction costs, they will be exposed to materially higher tax 

outcomes under the proposed regime. Trusts in this position are penalised not because they 

engage in aggressive tax planning, but because of rational commercial decisions made at the 

time of establishing their business and financing arrangements. 

53. As a result, the minimum tax would operate less as a targeted integrity measure and more as a 

blunt impost on taxpayers who are least able to respond to it. It would apply irrespective of the 

 
10  This is calculated by adding $51 of tax paid to the amount of top-up tax on a franked dividend of $49 at 47 per cent, 

being equal to $11.90.  The total tax payable would therefore equal $62.90. 
11  This is calculated by adding $60 of tax paid to the amount of top-up tax on a franked dividend of $40 at 47 per cent, 

being equal to $9.71.  The total tax payable would therefore equal $69.71. 
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underlying economic substance of the arrangement and would produce outcomes that are 

disconnected from real income and commercial returns. Over time, this is likely to distort 

commercial decision‑making, discourage the use of appropriate risk‑management structures, 

and reduce investment in capital‑intensive sectors such as property development, where trust 

structures remain a commercially necessary feature. 

D4. Misalignment between policy and administration 

54. The issue is compounded by potential misalignment between legislative policy and 

administrative practice. The proposed measure proceeds on the basis that affected taxpayers 

will be able to restructure into alternative entities, yet recent and forthcoming Australian 

Taxation Office (ATO) guidance indicates a materially more restrictive position. In particular, the 

ATO has signalled that arrangements involving back‑to‑back CGT rollovers will be subject to 

increased scrutiny, including the potential application of Part IVA, as outlined in its advice under 

development program.12 

55. This position is reinforced by the ATO’s ongoing work in relation to the interaction of 

Subdivisions 122‑A and 124‑M, including its proposed draft Taxation Determination on 

satisfying rollover conditions in the context of a single arrangement.13 These provisions are 

commonly used to facilitate the conversion of trust structures into corporate groups. The ATO’s 

approach therefore introduces significant uncertainty as to whether the technical requirements 

for rollover relief will be satisfied where those steps form part of a broader restructuring plan. 

56. These adverse and limiting views are consistent with the Commissioner’s existing views in TD 

2020/6, which adopt a confined interpretation of what constitutes a “restructuring” for the 

purposes of rollover provisions.  

57. Furthermore, historically the ATO has taken a restrictive view on the operation of the small 

business restructuring provisions contained in Subdivision 328-G as outlined in LCR 2016/3 

‘Small Business Restructure Roll-over: genuine restructure of an ongoing business and related 

matters’.  

58. The approaches by the ATO, as outlined above, create a real risk that interconnected steps 

undertaken as part of a restructure will not qualify for relief, despite forming part of a coherent 

commercial restructuring. 

 
12  Item [3953] Back‑to‑back CGT rollovers <https://www.ato.gov.au/about-ato/ato-advice-and-guidance/advice-under-

development-program/advice-under-development-capital-gains-tax-issues>. 
13  Item [4529] Satisfying the conditions in Subdivision 122-A when part of a back-to-back rollover 

<https://www.ato.gov.au/about-ato/ato-advice-and-guidance/advice-under-development-program/advice-under-
development-capital-gains-tax-issues>. 

https://www.ato.gov.au/about-ato/ato-advice-and-guidance/advice-under-development-program/advice-under-development-capital-gains-tax-issues
https://www.ato.gov.au/about-ato/ato-advice-and-guidance/advice-under-development-program/advice-under-development-capital-gains-tax-issues
https://www.ato.gov.au/about-ato/ato-advice-and-guidance/advice-under-development-program/advice-under-development-capital-gains-tax-issues
https://www.ato.gov.au/about-ato/ato-advice-and-guidance/advice-under-development-program/advice-under-development-capital-gains-tax-issues
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59. As a result, the policy assumption that taxpayers can readily restructure is currently not 

supported in practice. The combination of technical uncertainty, the risk that rollover conditions 

will not be satisfied, and the potential application of Part IVA operates as a further barrier to 

restructuring, in addition to the significant economic costs already identified. This disconnect 

between policy design, and administrative approach materially undermines the effectiveness 

and fairness of the proposed measure. 

D5. Distortionary outcomes 

60. The proposals run the risk of creating a blunt instrument and risk producing outcomes that are 

both punitive and economically distortionary. 

61. In some cases, the practical consequences of the measure may be so severe that they drive 

fundamentally uncommercial outcomes. For example, rather than continuing to operate under a 

materially higher and inefficient tax burden, it may be more cost effective for a business to 

liquidate its assets prior to 1 July 2028, cease operations, and distribute any gains. The fact 

that such a response may be economically rational under the proposed settings demonstrates 

the extent of the distortion introduced. Outcomes of this kind would have broader implications 

beyond individual taxpayers, including reduced business activity, disruption to projects, and 

adverse effects across the wider economy. 

D6. Stamp duty relief 

Recommendation 1: Restructuring undertaken to comply with the minimum tax rules, whether 

using options provided by the Government or those available under this proposal package, may 

give rise to significant stamp duty liabilities. We strongly urge the Government to work with State 

Governments to ensure appropriate stamp duty relief is available for transactions undertaken to 

facilitate compliance with the new regime. 

62. A central issue in the design of the proposed minimum tax rules is the assumption that affected 

taxpayers can readily restructure their affairs to mitigate adverse outcomes. As outlined above, 

that assumption does not hold in practice. Even where income tax consequences can be 

managed, state-based stamp duty represents a significant and often prohibitive barrier to 

restructuring. 

63. Stamp duty is imposed on transfers of dutiable property, including interests in land, and can 

give rise to substantial upfront costs that are unrelated to the policy intent of the minimum tax 

regime. In many cases, these costs will exceed any prospective tax benefit from restructuring, 

making such transactions commercially unviable. This is particularly evident in capital intensive 
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sectors such as property development, where trust structures are widely used and land 

holdings are material in value. 

64. The absence of stamp duty relief therefore undermines the effectiveness of the proposed 

regime and may result in an outcome that is inconsistent with the stated policy objective of 

ensuring that tax is levied in a fair and efficient manner.  

65. A regime that relies on restructuring as a behavioural response must ensure that such 

restructuring can occur on a commercially rational basis. Without targeted relief, stamp duty 

operates as a structural impediment that distorts decision making and produces inequitable 

outcomes between taxpayers. 

66. This issue also highlights the need for coordinated action between the Commonwealth and 

State Governments. While the minimum tax proposal is a federal measure, its practical 

operation is directly affected by state-based transaction taxes. Absent a coordinated approach, 

the integrity and workability of the regime will be materially compromised. 

67. Accordingly, any implementation of the minimum trust taxation rules should be accompanied by 

appropriate stamp duty relief for transactions undertaken solely to facilitate compliance with the 

new regime, including restructures undertaken using options provided by the Government or 

those available under this proposal package. Such options would remove a key barrier to 

restructuring, support the integrity of the regime, and avoid the imposition of significant costs 

that are disconnected from the underlying objective. 

D7. Restructuring costs 

Recommendation 2: Significant costs are likely to be incurred in restructuring existing trust 

structures into alternative entities. In these circumstances, it would be appropriate to allow costs 

incurred in restructuring a trust into a corporate group to be immediately deductible. 

68. The proposed reforms may result in a significant number of groups restructuring from 

discretionary trust arrangements into alternative structures, including companies, fixed trusts or 

corporate groups. These restructuring decisions are not being undertaken voluntarily for 

commercial reasons, but are instead being driven by legislative changes introduced by the 

Government. In these circumstances, it is appropriate that taxpayers are provided with targeted 

tax relief in respect of the costs incurred in implementing those changes. 

69. Restructuring costs can be substantial and may include legal fees, accounting and taxation 

advice, valuation costs, stamp duty advice, ASIC and registry fees, financing costs, 

documentation costs and other professional expenses associated with establishing and 
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implementing a new structure. For many SMEs, these costs can represent a material financial 

burden and may discourage businesses from undertaking restructures that are otherwise 

contemplated by the reform package. 

70. Allowing an immediate deduction for restructuring costs would support the underlying 

objectives of the reforms. The Government has expressly contemplated that businesses may 

choose to restructure into alternative vehicles, and has proposed rollover relief to facilitate that 

process. If the Government wishes groups to transition away from discretionary trust structures, 

it is important that the tax system does not impose additional economic costs on businesses 

that choose to follow that policy direction. 

71. An immediate deduction is also preferable to capitalisation, blackhole expenditure treatment or 

amortisation over a number of years. Many affected businesses are SMEs with finite cash 

resources. Deferring deductions over an extended period may undermine the practical value of 

the relief and increase the after-tax cost of complying with the reforms. An immediate deduction 

would provide timely support during the transition period and improve the ability of businesses 

to fund restructuring activities. 

72. Further, where a new company or corporate group incurs costs in implementing the restructure, 

those costs should remain deductible notwithstanding that part of the benefit of the expenditure 

may relate to the transfer of an existing business from a trust structure. Specific amendments 

should be made to ensure that deductions are available to the entity incurring the expenditure 

and are not denied on the basis that the expenditure relates to the establishment, acquisition or 

restructuring of a business. 

73. Providing an immediate deduction for restructuring costs would encourage compliance with the 

reforms, reduce transitional friction and support the orderly migration of businesses into 

alternative structures. In our view, such a measure would represent a practical and 

commercially sensible complement to the proposed rollover relief regime. 
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E. ADJUSTMENTS TO THE TRUST MINIMUM TAX PROPOSAL 

E1. Introduction 

74. The Budget announcement indicates that the Government's objective is to ensure that trust 

income is subject to taxation in a timely manner and, broadly, at a rate comparable to the 

company tax rate.14 The proposed regime appears to be directed at three broad policy 

concerns. 

E2. Measure 1 – Income splitting 

75. Income splitting involves distributing trust income to family members which may have the effect 

of accessing lower marginal tax rates. The proposal seeks to address this issue by imposing a 

minimum non-refundable tax of 30 per cent on trust income.  Overall, this paper does not 

express an opinion on this policy issue and does not make recommendations to change this 

policy objective of the Government. 

E3. Measure 2 – Treatment of distributions to corporate beneficiaries 

76. Trusts may distribute income to corporate beneficiaries in order to access the corporate tax rate 

of 25 per cent (for base rate entities) or 30 per cent (for other companies). The proposal seeks 

to discourage such distributions by denying corporate beneficiaries access to the non-

refundable credit for tax paid by the trustee. As a consequence, distributions to corporate 

beneficiaries may be subject to an effective tax rate of approximately 62.9 per cent.15 

E4. Measure 3 – Treatment of distributions to loss entities 

77. Trusts within a family trust elected (FTE) group are currently able to distribute income to other 

entities within the family group, allowing available trust or company tax losses to be utilised 

within that group. The proposal would effectively penalise these distributions through the 

operation of the non-refundable credit mechanism. For example, a distribution from a profit trust 

to a trust with carried forward tax losses would still be subject to a 30 per cent minimum tax at 

the trustee level, notwithstanding that the recipient trust is able to utilise those losses. As a 

result, the practical benefit of those tax losses would be reduced or eliminated, limiting the 

ability of family groups to utilise losses across group entities. 

 
14  Commonwealth of Australia, Budget Measures, Budget Paper No 2: 2026–27 (Budget Paper No 2, 12 May 2026); 

Commonwealth of Australia, Budget 2026–27: Minimum Tax on Discretionary Trusts (Tax Explainer, 12 May 2026) 
<https://budget.gov.au/content/factsheets/download/tax-explainers-minimum-tax-discretionary-trusts.pdf>. 

15  Calculated as 30 per cent on income to the corporate entity, plus 47 per cent on the residual 70 per cent of income paid 
as a dividend by the corporate entity. 

https://budget.gov.au/content/factsheets/download/tax-explainers-minimum-tax-discretionary-trusts.pdf
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E5. Government’s policy 

78. We do not believe it is the Government's intention that these measures operate in a manner 

that adversely affects the majority of trust structures. The Small Business Trust Explainer states 

the following.16 

For the minority of small businesses that use a discretionary trust, a new 30 per 
cent minimum tax will apply. It is expected that over 90 per cent of Australia’s 2.7 
million active small businesses will not be affected in any given year. Small 
businesses will be supported if they choose to restructure, primary production 
income (such as farming) is exempt, and other trusts (including fixed trusts) are 
also exempt. 

79. If that policy objective is to be achieved, namely that more than 90 per cent of Australia's active 

small businesses are not materially affected by the reforms, it is important that issues with 

these proposals are addressed in a fair and equitable manner for the majority of SME 

taxpayers operating through trusts.  

80. Without further refinement, there is a risk that the measures may apply more broadly than 

intended and affect taxpayers that do not appear to be the target of the reforms. Accordingly, 

Measures 2 and 3 are considered in further detail below.  

E6. Alternative to Measure 2 – distributions to corporate beneficiaries 

Recommendation 3: The proposed minimum trust taxation regime should address distributions to 

corporate beneficiaries, but should not do so in a punitive manner. Corporate entities should not be 

denied non-refundable credits when receiving distributions from a non-fixed trust. Targeted 

measures, such as those outlined below, should instead be introduced to address the relevant 

integrity concerns. 

Recommendation 4: To address concerns with the use of corporate beneficiaries and unpaid 

present entitlements, the Budget announcement from 2018/19 (i.e. treating trust unpaid present 

entitlements as loans), should be legislated. 

Recommendation 5: To deal with the integrity concern that the trust minimum tax rate could be 

avoided by distributing through a company (i.e., providing access to a refundable franking credit) 

the whole of the company’s franking account could become subject to the same ‘non-refundable 

credit’ where the company has received a discretionary trust distribution from 1 July 2028. 

 
16  Australian Government, Capital Gains Tax and Discretionary Trusts Reform: Small Business Explainer (Fact Sheet, 18 

June 2026) Treasury PDF. 
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(a). Overview 

81. The Government’s trusts proposals appear intentionally aimed at deterring trust distributions to 

corporate entities. The budget support documents explicitly state that:17 

To ensure the use of refundable franking credits does not undermine the minimum 
tax … corporate beneficiaries will not receive non-refundable credits for tax 
payable by the trustee, to avoid them converting these to refundable franking 
credits to avoid the minimum tax. 

82. The impact of this proposal cannot be underestimated. In the 2023–24 income year, 111,187 

companies reported gross distributions from trusts totalling approximately $68.2 billion.18 By 

taxing such profits at the corporate tax rate, these distributions provide an important source of 

after-tax capital that can be retained and reinvested into privately owned businesses. 

83. However, distributions to corporate beneficiaries should not be equated with tax avoidance or 

indefinite tax deferral. Since the Commissioner formalised the ATO's views on unpaid present 

entitlements (UPEs) in TR 2010/3, the level of UPEs owing to private companies has remained 

broadly stable. In 2009, UPEs to private companies totalled approximately $12.7 billion across 

8,265 entitlements. By 2024, this amount was approximately $14.1 billion across 9,642 

entitlements. Further, since 2022, unpaid present entitlement balances have declined from 

approximately $16.8 billion to $14.1 billion.19 

84. These figures suggest that the introduction of integrity rules around UPEs (i.e., through TR 

2010/3) were largely effective in regulating the use of corporate beneficiaries and limiting the 

long-term accumulation of UPEs. Due to the application of that ruling, coupled with the updated 

Taxation Determination TD 2022/11, in practice, UPEs have been commonly placed on 

complying Division 7A loan arrangements. This has resulted in limited benefits to private 

groups from the use of corporate beneficiaries. 

85. Following the decision of the High Court in Commissioner of Taxation v Bendel,20 we 

understand that there may be an integrity concern that trusts could continue to distribute to 

corporate entities without the application of Division 7A.  Accordingly, we understand that there 

could be an integrity concern that UPEs could increase further following that decision.  

86. However, we consider that a more targeted policy response to address the issue would be to 

legislatively treat UPEs owing to private companies as loans for Division 7A purposes, in line 

 
17  Australian Government, Minimum Tax on Discretionary Trusts (Budget 2026–27 Tax Explainer, May 2026) 1. 
18  Australian Taxation Office, Taxation Statistics 2023–24: Companies, Table 1A, Counts, Totals, Means and Medians for 

Selected Items for Income Years 2012–13 to 2023–24 (reporting 111,187 companies receiving gross trust distributions 
totaling $68,168,654,124). 

19  Australian Taxation Office, Taxation Statistics 2023–24: Trusts, Selected counts, totals, means and medians, for 
income years 2012–13 to 2023–24.  

20  [2026] HCA 18. 



 

© Pitcher Partners Advisors Proprietary Limited  21 

with the previous 2018/19 Budget announcement to treat UPEs as loans. This would require 

such amounts to be placed on Division 7A loans and to be repaid over a period of 7 years 

(where the loan is unsecured).  This would directly address the Government's stated concern 

regarding the retention of profits through corporate beneficiaries, while preserving the legitimate 

commercial benefits of corporate beneficiary structures for SMEs.21 

87. In our view, such an approach would represent a more proportionate and targeted integrity 

measure than effectively preventing distributions to corporate beneficiaries through the 

imposition of a minimum tax regime that gives rise to an effective tax rate of up to 62.9 per 

cent. 

88. Furthermore, the integrity concern with ‘circumventing’ the minimum tax rules can be dealt with 

without the punitive response. For example, it would be possible for Treasury to introduce a 

rule that would ‘tag’ the franking account as soon as the company has received a non-fixed 

trust distribution. Where this occurs, the whole of the franking account could be tagged as 

requiring the application of the ‘non-refundable’ credit system to apply to the corporate entity. 

This would be a fairer solution that the proposal of taxing companies at an effective tax rate of 

62.9 per cent. 

(b). Illustrative example 

89. Trust A and Bco operate within a family group. Bco is owned by Mr and Mrs Red. Trust A 

derives $100 of income and pays $30 of tax. Trust A distributes $70 to Bco. Bco pays tax of 

$30 and is entitled to a non-refundable credit of $30. No further tax is paid. Under the proposed 

recommendations: (1) Bco receives a franking credit of $30; (2) the whole of the franking 

account of Bco would be ‘tagged’ as a non-refundable account; and (3) the unpaid distribution 

of $70 would be treated as a Division 7A loan to the trust.  

90. The proposed recommendations would remove any perceived tax benefit that could occur 

through trust to company distributions. Accordingly, the proposed recommendations address 

the integrity concern without applying a punitive aspect to the proposals. 

E7. Use of group tax losses 

Recommendation 6: A transitional provision must be introduced that allows distributions from a 

trust to an FTE elected family trust, or a corporate entity, where those entities are within the same 

family group. 

 
21  As noted earlier, corporate beneficiaries provide working capital funding to SMEs using after tax profits. 
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(a). Overview 

91. The existing provisions currently allow trust income to be distributed to ‘group’ entities, where 

tax losses of those group entities can be utilised.  

92. Currently, this is allowed through an exception to the income injection rules where a family trust 

election has been made. Under Schedule 2F to the Income Tax Assessment Act 1936 (Cth), a 

family trust election (FTE) allows a closed ‘family group’ to be created with reference to a test 

individual. In that context, the income injection rule is relaxed so that income can flow between 

trusts and entities within the same family group without disqualifying the recipient trust from 

using its losses, on the basis that the economic benefit remains within the same family. 

93. This policy is outlined in the Explanatory Memorandum to the Taxation Laws Amendment 

(Trust Loss and Other Deductions) Act 1998 (Cth). 

Family trusts 

1.22 Asset out [sic] above, family trusts are subject to concessional treatment and 
most of the trust loss provisions do not apply to them. Changes in ownership or 
control of a family trust do not have the consequences explained above provided 
the trust is a family trust at all the relevant times. However, the rules dealing with 
income injection schemes do apply to family trusts where persons outside the 
family group inject income. 

1.23 A trust becomes a family trust for the purposes of the measures if it makes a 
family trust election. A consequence of making the election is that a special tax, 
called family trust distribution tax, is payable where a family trust gives income or 
capital to persons who are not members of the family group. This tax is levied at 
the top marginal rate applying to individuals, plus Medicare levy. 

1.24 The family group for the purposes of the family trust rules includes 
companies, partnerships and trusts that have made an interposed entity election. 
A consequence of making an interposed entity election is that family trust 
distribution tax is payable where the interposed entity gives income or capital to 
persons who are not members of the family group. 

1.25 … 

1.26 The family trust distribution tax ensures that the tax benefit of losses of a 
family trust cannot be transferred to non-family members. This is necessary 
because, as discussed above, a family trust does not need to meet the tests 
relating to changes in ownership or control or, in many cases, the income injection 
test. 

94. The regime maintains a strict boundary at the edge of the family group. Where income or 

benefits are directed to, or sourced from, outsiders, the loss utilisation rules and punitive family 

trust distribution tax are engaged to prevent leakage of tax benefits. The overall policy balance 

would permit flexible loss utilisation within a confined family unit, while preserving the integrity 

of the tax system by preventing the transfer of the benefit of tax losses to unrelated taxpayers. 
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95. Taxpayers have structured their affairs in accordance with the understanding that tax losses 

could be utilised between group trusts. As substantial tax losses exist within these groups, it is 

critically important that those tax losses are preserved. It is also critical that tax losses incurred 

during the transitional restructuring period are preserved. If not, it would have a profound 

economic impact on taxpayers unable to utilise tax losses and would create an impediment to 

restructure until each loss entity has utilised its own tax losses. 

96. From a policy perspective, distributions between trusts within the same FTE‑elected group 

should be regarded as intra‑group transfers within the single economic unit. These distributions 

should not give rise to adverse outcomes merely because income and losses are held in 

separate entities. In particular, these distributions should not be penalised where the recipient 

trust has available deductions or tax losses that would otherwise be capable of utilisation under 

Schedule 2F. 

(b). Recommendations to provide a fair outcome to existing groups 

97. To allow taxpayers an appropriate pathway to convert to a corporate group, the transitional use 

of tax losses within a group must be addressed to provide equity to groups that have structured 

based on the existing law. By providing appropriate concessions to taxpayers during the 

transitional restructuring period, taxpayers will be more inclined to support a transition from a 

trust group to a corporate group.  

98. We note that this type of equitable approach was provided for and adopted successfully on the 

introduction of the tax consolidation regime. A ‘stick’ option was provided to simplify the tax 

consolidation calculations. Furthermore, tax losses of an entity joining a group were originally to 

be utilised based on the value of an entity with tax losses as compared to the total group value. 

However, transitional options allowed for a 1/3 per year method, and also an ability to donate 

tax losses and value between entities that were part of a ‘group’ prior to entry into tax 

consolidation. These rules helped facilitate a smoother transition into tax consolidation with a 

minimum tax cost to entities. 

99. Accordingly, we recommend that similar transitional rules are introduced for the treatment of 

trust and company losses and trust-to-trust distributions. Providing transitional rules will allow 

taxpayers to appropriately move forward with a new structure. 

100. This can be achieved by aligning to the current position during a transitional period, regarding 

the use of trust and company tax losses within a family group. That is, the trust minimum tax 

should not apply to those amounts distributed to a recipient trust or company that would fall 

outside the operation of the income injection test by reason of being within the family group. 
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101. This could be achieved by either: (a) excluding the distributing trust from minimum tax in 

respect of such distributions to a company or trust within the FTE group; or (b) providing a 

refundable credit to the recipient trust in such cases. Without this relief, the regime would give 

rise to economic double taxation for FTE‑elected groups with net losses, undermining the policy 

that losses are capable of being utilised within the family group. 

102. Distributions between trusts within an FTE‑elected group do not facilitate income splitting; 

rather, they enable the absorption of losses within the group. This outcome is consistent with 

the design and underlying mechanics of the existing trust loss provisions. 

103. Provided there are appropriate restructuring mechanisms (for example, see Section F) this 

relief could be granted until the end of the transitional restructuring period as an incentive for 

groups to restructure consistent with that proposal. This would be to ensure that taxpayers are 

not inappropriately penalised for arrangements entered into under the current law. The 

following sections outline two ways in which this recommendation could be implemented. 

(c). Illustrative example (minimum tax exclusions – transitional exclusion) 

104. Trust A derives $100 of income and makes Trust B presently entitled to 100% of that income. 

Trust B has $30 of carried‑forward tax losses and $25 of deductions available under 

section 8‑1. Both trusts are members of the same FTE‑elected group. Consistent with the policy 

described above, the distribution should not attract minimum tax at the level of Trust A (i.e. a full 

reduction in its minimum tax liability). Trust B would then apply its losses and deductions, 

resulting in net taxable income of $45, to which the 30% minimum tax would apply. On that 

basis, Trust B would have a minimum tax liability of $13.50. 

(d). Illustrative example (refundable credit to FTE trusts – transitional exclusion) 

105. Using the same facts as the previous example, Trust A would pay $30 of income tax on the 

$100 of income. Trust B would prima facie pay tax on net taxable income of $45, resulting in 

$13.50 of income tax. A credit of $30 would be provided for the tax paid by Trust A, resulting in 

a refund of tax equal to $17.50. The total tax paid by Trust A and Trust B would be equal to 

$13.50. 
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F. ELECTION TO BE TAXED AS A COMPANY 

F1. Overview 

Recommendation 7: Trusts should be provided with an ability to make an irrevocable election to 

be taxed as a company. 

106. Rather than forcing structural change, the tax system could alternatively provide a pathway for 

trusts to align their tax treatment with their economic function. This could be achieved by 

allowing trusts to elect into a company‑style tax regime without requiring asset transfers or legal 

conversion. 

107. This alternative approach could operate alongside the proposed minimum trust tax system. If a 

trust does not elect into the regime, it would remain subject to the imposition of a minimum 30 

per cent non‑refundable tax and credit system. This election could therefore provide a direct 

and coherent pathway for those groups that would otherwise be adversely affected by the 

measure, while preserving the operation of the minimum tax framework for others. 

108. Such an approach would directly address concerns around income splitting while preserving 

existing structures and preventing unnecessary stamp duty. It would align tax outcomes with 

economic substance and provide a coherent and commercially workable alternative to the 

minimum tax measures. The mechanism by which this would be achieved is an elective regime 

that fixes both the capital base of the trust and its ownership structure at the point of entry. The 

mechanics of the proposal are outlined in Section F. 

109. The Government has proposed a restructuring provision to assist with conversion of trusts to 

other entity types. We anticipate that this relief would be offered through a restructure provision 

similar to Subdivision 328-G. We note that those provisions provide some flexibility, however 

they are predicated on certain restructures requiring a FTE to be in place, which can be 

problematic. 

110. Restructuring under those provisions also requires a movement of all assets and liabilities. In 

addition to stamp duty costs, the transfer of assets, contracts, employees, intellectual property 

and all sorts of liabilities can be problematic. Certain liabilities, such as warranties and 

performance obligations, cannot be assigned or novated in practice. This can give rise to real 

commercial issues with regards to restructuring. 
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F2. Core design 

111. This section outlines an alternative approach that requires no entity to actually change its legal 

form. It involves treating a trust as a company for income tax purposes. This option is not 

unique, and similar provisions can already be found in Division 5A of the ITAA 1936 (limited 

partnerships), Division 6C of the ITAA 1936 (public trading trusts) and Subdivision 713-E of the 

ITAA 1997 (tax consolidation options for public trading trusts). Accordingly, there are existing 

provisions that could be utilised in adopting this option. 

112. The central feature of this alternative proposed regime is an elective mechanism that permits a 

trust to be taxed as a company for income tax purposes. The election would provide a direct 

pathway for trusts to move into the corporate tax system without requiring the underlying legal 

structure to be dismantled. Unlike the entity tax regime proposed in 1999, this proposal would 

limit distributions to specified nominated shareholders as if they held shares in the company. 

Accordingly, limits would be placed on the ability to stream income through the trust. 

113. The purpose of the election would be to resolve the structural misalignment identified in the 

policy considerations. Trusts that operate in a manner analogous to companies, i.e., that 

distribute to a corporate beneficiary, could adopt a tax framework that reflects that reality. This 

removes the need for distribution-based taxation outcomes and replaces them with a stable 

and predictable corporate tax model. 

114. There are four basic parts to the proposed corporate tax model. 

114.1. A conceptual framework:- provisions would deem the trust to have characteristics of a 

company in order to allow existing company tax provisions to apply. Additional 

consequential rules could be included to support this regime. See Section G. 

114.2. Share capital account:- A trust would be required to calculate its share capital on entry 

into the system. This would be set fairly to ensure that trusts are not disadvantaged 

from entering the corporate system. See Section H. 

114.3. Shareholding: The trust would be provided with an irrevocable election to choose its 

shareholders, whereby there would be a single class of shares carrying equal rights. 

Annual distributions would no longer be required. Instead, a declaration of a distribution 

would need to be made in a similar manner to a dividend paid to shareholders. See 

Section I  

114.4. Tax consolidation: Where the shareholder chosen is a single corporate head entity 

(including a trust that has made a choice to be taxed as a company), each trust would 

be entitled to join the tax consolidated group. See Section J. 
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F3. Operation of the election 

115. Once the election is made, the trust would be taxed at the corporate tax rate on its taxable 

income, trust distributions cease to determine the incidence of tax, and the trust would be 

treated as a corporate-type entity for core income tax purposes. The trust would therefore be 

taxed on its income in the same manner as a company, and the tax liability would arise at the 

entity level rather than through the allocation of income to beneficiaries. As a corporate entity, a 

trustee would maintain a franking account, and would be able to distribute franking distributions 

to shareholders. 

116. In addition, entry into the regime would require the establishment of a defined share capital 

base and a fixed ownership structure. This would replace the discretionary framework for the 

allocation of income and capital and would ensure that the taxation of the trust would operate 

by reference to a deemed ownership interest rather than the exercise of a trustee discretion. 

F4. Voluntary alignment 

117. The regime would be elective rather than mandatory. Trusts would be given the opportunity to 

choose to remain subject to the existing trust tax rules, as modified by the trust minimum tax 

provisions. The election would provide a principled mechanism to align its tax outcomes with 

comparable corporate structures. This would avoid the blunt operation of the minimum tax rules 

for those entities and would allow taxpayers to adopt the regime where it is appropriate. 

118. To ensure integrity, the election would be irrevocable. Once a trust enters the regime, it would 

be treated as a corporate-style taxpayer on an ongoing basis. This would prevent opportunistic 

entry and exit and ensures consistency of treatment over time. 

F5. Preservation of legal form 

119. Importantly, the election does not alter the legal character of the trust. The trustee continues to 

hold assets on trust, and beneficiary rights remain governed by the trust deed. The change 

would be confined to income tax treatment only. 

120. This would preserve existing commercial, financing and asset protection arrangements, which 

is essential for industries where trusts are deeply embedded. 

F6. Commercial issues that would need to be considered 

121. We understand that converting a trust to a company may also raise some issues of complexity. 

This includes whether the trust deed can be amended to comply with the proposal, for example 

to allow income to be accumulated rather than distributed. Additional complexities may include 
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default beneficiary clauses and whether income on a default each year, or on vesting of the 

trust, would need to be distributed outside of the group (and the consequence of such a 

distribution).  

122. We acknowledge that trust deed issues may increase complexity for a number of trusts looking 

to transition. We believe that this issue may be manageable where amendments to the trust 

deed are acceptable in line with the Full Federal Court decision in Commissioner of Taxation v 

Clark.22 We understand that this would require both State and Federal governments to provide 

views that such amendments would not result in a resettlement. Furthermore, we note that this 

issue could be addressed by having the trust form a tax consolidated group, whereby income 

would be distributed or retained by a head company each year (see Section J).  By joining a tax 

consolidated group, the trust may be able to transfer assets without income tax consequences 

prior to vesting (noting that this would not deal with stamp duty issues). 

123. We note further that cases such as Owies v JJE Nominees Pty Ltd [2022] VSCA 142 may limit 

a trustee’s ability to restrict the class of beneficiaries and accordingly this may also need to be 

considered.  

124. That said, the proposal is only an additional option to assist with certain restructuring issues, 

and there may be practical or commercial reasons why it is not suitable in some circumstances. 

 
22  [2011] FCAFC 5. 
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G. THE CORPORATE CONCEPTUAL FRAMEWORK 

Recommendation 8: Once an election is made to be treated as a company a conceptual 

framework should be applied that deems the trust to have the characteristics of a company for 

income tax purposes. 

G1. Application of corporate tax law 

125. Upon entry into the regime, the trust would be treated as if it were a company for income tax 

purposes. This would not be achieved by rewriting the tax law, but by allowing the existing 

corporate rules to apply to the trust, subject to necessary conceptual adjustments. In 

substance, the trust would be treated as a deemed company, and the tax system would then 

operate on that basis. 

G2. Conceptual substitution 

126. This approach is illustrated by provisions such as section 713-140. Rather than reproducing the 

corporate tax rules in a separate form, that provision applies the existing law with key concepts 

read in a manner appropriate to a trust.  

127. References to a company are read as referring to the trust, references to dividends are read as 

distributions from profits, and references to directors are read as referring to the trustee or 

those controlling the trustee. The effect is that the corporate tax law applies by substitution and 

modification rather than duplication. 

G3. Displacement of trust concepts 

128. As a consequence of this framework, traditional trust law concepts lose their relevance for 

income tax purposes. Although the legal form of the trust is preserved, the tax system no longer 

operates by reference to discretionary powers or present entitlement. Instead, the regime 

proceeds on the basis that the entity is functionally equivalent to a company, and the relevant 

tax consequences follow accordingly. 

G4. Application of corporate tax rates and income tax payment rules 

129. Provided that the deeming rule is carried over to all income tax provisions, as a consequence of 

the trust being treated as a company, the rates of tax and the rules governing the payment of 

tax would apply in the same manner as they do to a company. The trust would therefore be 

subject to corporate tax rates on its taxable income, and the ordinary rules relating to the 

calculation, assessment and payment of that tax would apply without modification. 
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G5. Application of the imputation system 

130. The imputation system in Part 3‑6 is a core feature of the company tax regime and is designed 

to prevent the double taxation of corporate profits. Under that system, tax paid at the entity 

level is recorded in a franking account and may be attached to distributions made to 

shareholders in the form of franking credits. Those credits allow shareholders to obtain a credit 

for tax already paid at the entity level, with the ultimate tax liability determined at the 

shareholder level. 

131. Under the proposed regime, the imputation system would apply to the trust on the same basis 

as it applies to a company. Tax paid by the trust would be recorded in a franking account, and 

distributions sourced from profits would carry franking credits in accordance with the existing 

rules. The amount of the credit and the extent to which it may be utilised would be determined 

under the ordinary operation of Part 3‑6. 

132. The application of the imputation system in this way would ensure that the tax treatment of 

income derived through an electing trust aligns with that of a company. It would preserve the 

integration of entity‑level and shareholder‑level taxation, and ensure that profits are not subject 

to multiple layers of tax as they move through the ownership structure. Accordingly, we believe 

that this alternative should bring greater tax neutrality and equity into the tax system. 

G6. Application of share capital integrity rules 

133. The rules in Division 197 form part of the corporate tax integrity framework and are directed at 

preserving the distinction between share capital and profits. In a company context, these 

provisions ensure that amounts representing profits are not inappropriately transferred or 

allocated to the share capital account, thereby preventing those amounts from being 

subsequently returned to shareholders as capital rather than distributed as taxable dividends. 

134. Under the proposed regime, Division 197 would apply to the trust as though it were a company. 

In particular, the share capital account would be subject to the same integrity rules that prevent 

the inappropriate re‑characterisation of profits as capital. This would ensure that the capital 

base established on entry retains its integrity over time, and that amounts properly attributable 

to profits cannot be converted into capital in order to access more favourable tax treatment. 
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G7. Characterisation of distributions 

135. A distribution made by the trust would be treated as a dividend to the extent that it is sourced 

from profits.23 This would align the tax treatment of trust distributions with the core principle of 

the corporate tax system, under which distributions of profits are subject to the dividend rules. 

The tax consequences of distributions would therefore be determined under the ordinary rules 

applying to company dividends, including the operation of the imputation system and the 

treatment of the receipt in the hands of the shareholder. 

136. The quantum of a distribution would be determined by reference to trust law concepts. 

However, those concepts would operate only to determine the amount distributed, rather than 

the tax character of that amount. This would represent a fundamental shift from the current 

regime, under which trust law concepts determine both the quantum and character of income. 

In contrast, once within the corporate framework, character is determined exclusively by the tax 

system, with trust law concepts limited to identifying the amount paid or credited. 

137. In practical terms, trustees would in most cases resolve to distribute fixed amounts rather than 

proportions of income. This reflects the fact that the incidence of tax is no longer dependent on 

the allocation of income for tax purposes, but on the existence of profits at the entity level24. As 

a result, the process of making trust distributions would be materially simplified, and the 

complexity associated with present entitlement, streaming and proportionate allocation would 

no longer arise. Furthermore, distributions would not have a particular character (e.g. interest, 

capital gains, foreign income, etc) and all distributions would be classified as either a franked 

dividend, unfranked dividend or return of capital. 

G8. Application of Division 7A 

138. Division 7A forms a central component of the private corporate tax integrity framework and is 

designed to prevent the extraction of profits by shareholders without the appropriate tax 

consequences. In a company context, the provision applies broadly to amounts advanced, paid 

or otherwise provided to shareholders or their associates, deeming those amounts to be 

dividends unless specific conditions are satisfied. This ensures that profits cannot be accessed 

in non‑dividend form without being brought to tax. 

139. Under the proposed regime, Division 7A would apply to the trust as though it were a private 

company. Amounts advanced, paid or otherwise provided to shareholders, or their associates, 

 
23  A company is required to satisfy the requirement that dividends are sourced from profits for the purposes of s 44 of the 

Income Tax Assessment Act 1936 (Cth), as modified by s 44(1A). Furthermore, s 45B requires that ‘in substance’ 
dividends that are attributable to profits can be treated as an unfranked dividend. 

24  As noted in the next section, Division 7A would apply to distributions or in-substance distributions made by the 
company. 
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would be treated consistently with the treatment of loans and payments made by companies. 

This ensures that access to profits is appropriately regulated and that the integrity of the 

corporate tax framework is maintained notwithstanding the use of a trust structure.  Further 

integrity could be achieved by deeming the ‘beneficiaries’ of the trust to be an associate of the 

shareholders for Division 7A purposes. 

140. Over time, the practical operation of Division 7A would be significantly simplified. As entities 

within a group transition from being treated as trusts to being taxed as companies, the number 

of arrangements involving mixed trust and corporate structures would reduce. In this context, 

the breadth of Division 7A would narrow, with fewer circumstances in which the provision 

applies in a hybrid manner across different entity types. 

141. In addition, the application of Division 7A in this framework would address the current issues 

associated with UPEs. As this proposed regime would removes the reliance on discretionary 

distributions and replace it with a fixed ownership structure (as outlined in Section I) and the 

payment of discretionary dividends to those shareholders, the circumstances in which present 

entitlements arise would be materially reduced. This, in turn, eliminates the need for separate 

integrity rules dealing with the treatment of UPEs and simplifies the overall operation of the 

system. 

G9. Application of Section 45B 

142. Section 45B is directed specifically at schemes that seek to provide shareholders with capital 

benefits in substitution for dividends. In the corporate context, it would operate where the form 

of a transaction does not reflect its substantive effect, particularly where profits are returned as 

capital to access more favourable tax treatment. The provision would therefore act as a 

safeguard to ensure that the tax system continues to operate by reference to economic 

substance rather than legal form. 

143. Under the proposed regime, section 45B would apply to the trust as though it were a company. 

This would ensure that arrangements designed to characterise distributions as capital, in 

circumstances where they are properly attributable to profits, would be appropriately 

addressed. In particular, where amounts are returned to shareholders in a form intended to 

avoid the taxation of dividends, section 45B would operate to align the outcome with the 

treatment that would apply if the distribution had been made as a dividend. 

144. The effect would be that the distinction between capital and profits would be maintained within 

the regime without the need for a separate set of trust‑specific rules. The existing corporate 

integrity framework would therefore be sufficient to ensure that distributions would be taxed 
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consistently with their economic substance, and that attempts to obtain more favourable 

outcomes through re‑characterisation would be appropriately neutralised. 

G10. Application of dividend stripping and related integrity rules 

145. The provisions directed at dividend stripping and similar arrangements form part of the broader 

corporate anti‑avoidance framework and are designed to address schemes under which 

accumulated profits are extracted and a tax benefit is obtained. In a corporate context, these 

provisions are directed at arrangements where profits are effectively stripped from the entity so 

that the taxpayer obtains the economic benefit of those profits in a tax‑free or substantially 

tax‑advantaged manner. 

146. Under the proposed regime, these provisions would apply to the trust in the same way as they 

apply to a company. Arrangements that seek to extract profits from the trust in a manner that 

avoids the proper taxation of those profits would therefore be subject to the same integrity rules 

that apply in the corporate context. 

147. The intended effect is that the use of a trust structure would not facilitate profit‑stripping 

outcomes that would otherwise be subject to challenge in a corporate setting. In particular, 

arrangements that seek to remove or realise profits in a manner that produces a tax benefit 

would be addressed consistently with the existing corporate anti‑avoidance framework, 

ensuring that profits derived within the trust are taxed in accordance with their economic 

substance. 

G11. Removal of Family Trust Election requirements 

Recommendation 9: During the restructuring period, there will be a reduced need for family trust 

elections.  Entities within a family trust elected group should be given an opportunity to revoke 

elections and to reset their family group. 

148. Family Trust Elections and Interposed Entity Elections form part of the existing trust loss and 

integrity framework and are designed to limit the use of losses and distributions to a defined 

family group. These rules also interact with provisions such as the income injection test and the 

imputation system. 

149. Under the proposed corporate alternative, FTEs and IEEs may not be required. The income 

injection rule should also not require an FTE in circumstances where a non‑refundable 

minimum tax applies. Furthermore, the company income injection rule in Division 175 would 

apply to a corporate tax entity. As franking credits would not pass through a trust, an indirect 

tracing rule would also not be required for the purposes of the 45‑day holding period rules. 
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150. The intended effect is that the core integrity concerns addressed by these provisions would 

instead be dealt with through the application of the corporate tax framework, combined with the 

minimum tax rules. This could significantly simplify the operation of the system while 

maintaining the integrity of loss utilisation and distribution outcomes. 

151. This creates an appropriate opportunity to revisit the need for FTEs and IEEs for existing family 

trust elected groups. The ability to remove or revoke such elections could help provide relief 

from the administrative complexity and constraints currently associated with these rules.  

Furthermore, refinements could be made to correct some of the harsh outcomes that otherwise 

occur under the family trust election provisions. 
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H. ESTABLISHMENT OF A SHARE CAPITAL ACCOUNT 

Recommendation 10: Each trust that elects to be a company would be required to calculate its 

share capital account balance.  This balance would be deemed to be the ‘cost base’ of interests 

held in the deemed company. 

H1. Overview 

152. A trust that elects to be taxed under the regime would be taken to have a share capital account 

for income tax purposes. This concept would be modelled on the share capital account in 

Subdivision 975‑G of the Income Tax Assessment Act 1997, but would be adapted to reflect 

the economic characteristics of trust structures. The share capital account would establish the 

capital base of the trust at the point of entry and would provide the foundation for determining 

the cost base of the shareholding created under the regime. 

H2. Composition of the share capital account 

153. The share capital account would be deemed to comprise the capital of the trust at the time the 

election is made. This would include unit capital, settled sums, including gifted or contributed 

capital, unitholder capital for unitised trusts, taxed accumulated and undistributed profits, 

realised pre‑CGT reserves, 50 per cent CGT discount reserves and amounts attributable to 

small business CGT concessions retained within the trust. 

154. This approach would ensure that the account reflects the accumulated and realised economic 

value of the trust immediately prior to entry into the regime. An illustrative example is provided 

below. 

H3. Integrity and boundary issues 

155. The composition of the share capital account would be confined to realised and tax recognised 

amounts. Unrealised gains or reserves would be excluded. 

156. The amounts included in the share capital account would already carry an inherent level of 

integrity. They would be limited to sums that have either been contributed to the trust or have 

been subject to tax and would, in the ordinary course, be capable of being distributed tax free. 

As a result, the regime would not introduce new integrity risks or permit the conversion of 

untaxed amounts into capital. 

157. This would ensure that the share capital account reflects amounts that are already recognised 

within the existing trust framework, rather than creating a new or expanded category of capital. 
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It would prevent inappropriate inflation of the account while maintaining consistency with 

established trust taxation outcomes, which would be consistent with the position under the 

proposed minimum tax on trusts. 

H4. Cost base of shareholdings 

158. For a discretionary trust, the cost base of the shares issued under the regime would be deemed 

to be equal to the balance of the share capital account at the time of election. This would align 

the tax basis of ownership interests with the realised and contributed capital of the trust 

immediately prior to entry. Amounts that have already been taxed, or represent realised capital, 

would be embedded in the cost base of the shares rather than being exposed to further 

taxation. 

159. No such rule may be required for a unitised trust where the units already have a cost base 

under the existing law. 

H5. Transitional alignment of capital 

160. The share capital account would operate as a transitional rule establishing the starting position 

of the trust. It would preserve the existing economic and tax position at the time of entry. 

161. By aligning the cost base of the shares with accumulated capital and realised reserves, the 

regime would ensure that those amounts are retained within the shareholding without triggering 

a taxing event. This would maintain the status quo and would prevent both double taxation and 

unintended uplift. By retaining the status quo, this would remove impediments for entities 

looking to restructure out of a trust to a company. 

162. For new entities, the operation of the share capital account would be straightforward. The 

account would initially comprise settled sums or contributed capital. The proposed rules 

outlined above could therefore apply without modification. As those rules would be confined to 

identifiable and recognised amounts, there would be no need to expand or adjust the definition. 

The application of the regime in this context would therefore be simple, as it would be limited to 

determining amounts as they arise, rather than reconstructing historical capital positions. 

H6. Illustrative example 

163. Immediately prior to entry into the regime, the trust holds assets comprising a building with a 

cost base of $12,000,000, which has been revalued to $16,000,000, and trade debtors of 

$3,000,000, giving total assets of $19,000,000. These assets are funded by bank loans of 

$2,000,000 and trade creditors of $1,000,000, resulting in total liabilities of $3,000,000 and net 

assets of $16,000,000. 
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164. The components of the trust equity comprise settled sums of $100, CGT discount reserves of 

$3,000,000, revaluation reserves of $4,000,000 and pre‑CGT reserves of $8,999,900. The 

revaluation reserve represents unrealised gains and would not form part of the share capital 

account on entry into the regime. The share capital account would therefore be limited to the 

remaining realised and recognised amounts. 

165. Accordingly, the share capital account on entry into the regime would be $12,000,000, 

comprising settled sums of $100, CGT discount reserves of $3,000,000 and pre‑CGT reserves 

of $8,999,900. This amount would form the capital base of the trust under the regime and 

would also be reflected in the cost base of the shares issued to shareholders on entry. 

H7. Interaction with the proposed removal of discount capital gains from 1 July 2027 

Recommendation 11: A transitional rule should apply to capital gains accrued on CGT assets held 

before 1 July 2027 so that trusts restructuring into a company are not disadvantaged by the loss of 

access to the CGT discount on gains that accrued prior to the commencement of the reforms. 

166. From 1 July 2027, the removal of the CGT discount will result in deferred capital gains being 

realised by a trust on the ultimate disposal of assets. As a result, trusts holding appreciating 

assets may face a significant disincentive to restructure into a corporate group, notwithstanding 

that such restructuring may be undertaken to comply with the proposed regime. One possible 

solution would be to grandfather the discount component into the restructured vehicle. 

167. For example, where a CGT asset would otherwise have qualified for the CGT discount prior to 

1 July 2027, the rules could: (a) tag the asset as a pre‑1 July 2027 discount capital gain asset; 

(b) impose tax on the gain realised on ultimate disposal at a flat rate of 23.5 per cent; and (c) 

treat the remaining 76.5 per cent of the gain as an amount added to both the cost base of the 

shares and the company's share capital account. 

168. This approach seeks to strike an appropriate balance between maintaining the integrity of the 

regime and facilitating genuine commercial restructures. The proposal does not preserve the 

full benefit of the CGT discount (i.e. taxpayers would forgo the marginal tax brackets on such a 

gain). Instead, it imposes a fixed tax rate of 23.5 per cent on gains attributable to pre‑1 July 

2027 discount assets. Accordingly, taxpayers electing to restructure into a company would still 

incur a tax cost in respect of those gains, ensuring that the concession is not preserved in full.  

169. At the same time, the proposal recognises that the loss of future access to the CGT discount is 

likely to be one of the most significant barriers to restructuring for many trust groups. By 

providing a transitional mechanism for pre‑existing assets, the proposal would reduce this 
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impediment while still ensuring an appropriate revenue outcome. In our view, this would provide 

a practical and balanced pathway for trusts that choose to transition to a corporate structure.   

H8. Illustrative example 

170. For example, assume a trust elects to be taxed as a company while holding a CGT asset with 

an unrealised capital gain of $1,000,000, being a pre‑1 July 2027 discount capital gain. Under 

the proposed rules: (1) the asset would be tagged as a pre‑1 July 2027 discount capital gain 

asset; (2) on a later disposal, a flat tax rate of 23.5 per cent would apply to the $1,000,000 gain, 

resulting in tax of $235,000; and (3) the remaining $765,000 would be treated as an amount 

added to the cost base of the shares and to the share capital account. 
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I. DETERMINING SHAREHOLDERS OF THE COMPANY 

Recommendation 12: A trustee, together with the beneficiaries, would elect a fixed shareholding 

in the structure. The choice to create the shareholding would be irrevocable. 

I1. Overview 

171. Upon entry into the regime, a trust would be required to establish a fixed shareholding 

structure. This shareholding would be created once, at the time of election, and would reflect 

the capital position of the trust as determined under Section H. 

I2. One-off election of shareholders 

172. The trustee would be able to nominate the entities that will comprise the shareholding of the 

trust. Each nominated entity would be required to be within the class of beneficiaries under the 

trust deed. Any entity within that class could be selected, regardless of whether it has 

previously received distributions or has contributed capital. 

173. Each nominated entity would be required, together with the trustee, to make a joint irrevocable 

election to participate in the regime as a shareholder. This election would fix both the identity of 

the shareholder and its participation in the capital of the trust. We note that this would be a 

statutory fiction only. There should be no change required to the trust deed to achieve this 

outcome. 

I3. Determination of share capital 

174. The total share capital issued on entry into the regime would be equal to the balance of the 

share capital account established under Section H. The trustee would be required to allocate 

that capital among the elected shareholders. This allocation would determine the quantum of 

shares held by each shareholder and would reflect the intended division of economic 

ownership. 

175. This allocation would be made once only and would not be capable of being subsequently 

varied. 

I4. Nature of shareholding 

176. Each shareholder would be taken to hold shares constituted by their equitable interest in the 

trust. These shares would operate as the functional equivalent of ordinary shares in a 
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company, notwithstanding that they arise from equitable rights rather than legal subscription for 

shares. 

177. Following the election, distributions and returns of capital would be made to shareholders in 

accordance with their shareholdings, rather than by reference to discretionary powers under the 

trust deed. Similar to declaring a dividend, the trustee would still need to resolve to distribute 

income of the trust on an annual basis. To the extent that a trust accumulates income, powers 

under the trust deed would be exercised to also achieve this outcome. 

I5. Irrevocability and structural integrity 

178. The election of shareholders and the allocation of share capital would be irrevocable. This 

would prevent the re‑setting of ownership interests or the introduction of new participants 

without appropriate tax consequences, and would establish a stable ownership base 

comparable to that of a company. 

179. However, it is possible for the provisions to allow the deemed shareholders to deal with their 

interests, including by disposal, surrender or renunciation. Such dealings could give rise to 

CGT consequences under the general provisions. Consequential rules may be required to 

support this. 

180. Accordingly, while the ownership structure would be fixed on entry, the tax system could 

continue to recognise changes in economic ownership through the operation of the CGT 

provisions, similar to that of a company. 

I6. Illustrative example 

181. Following the previous example, the share capital account on entry into the regime would 

comprise $12,000,000, reflecting the realised and recognised capital of the trust. This amount 

would form the total share capital to be issued under the regime. 

182. Assume that Aco and Bco are beneficiaries of the trust and are nominated by the trustee to be 

equal shareholders. Each entity, together with the trustee, would make a joint irrevocable 

election to participate in the regime as a shareholder. The election would fix both the identity of 

the shareholders and their respective participation in the capital of the trust. 

183. The trustee would allocate the share capital equally between Aco and Bco, such that each 

holds a 50 per cent interest in the deemed share capital. For the purposes of the regime, the 

share capital may be divided into deemed $1 shares. On that basis, 12,000,000 deemed 

shares would be issued in total, with Aco and Bco each holding 6,000,000 shares. 



 

© Pitcher Partners Advisors Proprietary Limited  41 

184. The cost base of the shares held by each shareholder would be equal to their proportionate 

interest in the share capital account. Accordingly, Aco and Bco would each have a cost base of 

$6,000,000 in their shares. This amount reflects the underlying capital of the trust and aligns 

the tax basis of the shareholding with the economic ownership of the trust at the time of entry. 

185. Following the election, the ownership structure would be fixed, and distributions would be made 

to Aco and Bco in accordance with their shareholdings, rather than by reference to 

discretionary powers under the trust deed. The allocation of share capital and the identity of the 

shareholders would not be capable of being varied, ensuring a stable ownership structure 

consistent with that of a company. 

186. While the trust deed could allow for distributions to entities other than the selected 

shareholders, this should result in the application of Division 7A being a payment to an 

associate of the shareholders. Accordingly, such distributions would be taxed as unfranked 

dividends. 

187. Finally, a new deemed shareholder could be introduced, however it would require compliance 

with these provisions including the value shifting provisions. For example, if Cco was to replace 

Aco, special rules could deem there to be a disposal from Aco to Co. Similarly, the provisions 

could provide that a shareholder could be ‘bought out through a combination of capital and 

dividend distributions’, provided it was done at market value.  
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J. TAX CONSOLIDATION FOR TRUSTS 

Recommendation 13: Where a trust is treated as a company, it should be able to enter a tax 

consolidated group.  

Recommendation 14: Transitional rules should be provided to address tax losses existing in trusts 

or companies of the group during the transitional restructuring period (i.e., to 30 June 2030). In 

particular, relief should be provided so that those losses do not act as an impediment to 

restructuring. This approach would align with the policy underlying the transitional relief introduced 

with the tax consolidation regime.  

J1. Overview 

188. Upon entry into the regime, a trust would become capable of participating in the existing tax 

consolidation framework. This would allow wholly owned groups to be treated as a single entity 

for income tax purposes, consistent with the treatment of corporate groups under the existing 

law. 

189. The application of tax consolidation in this context would reflect the underlying policy that 

groups operating as a single economic unit should be taxed on that basis. By permitting the 

trust to enter the tax consolidation regime, the proposal would ensure that the tax system 

recognises the economic unity of related entities, regardless of whether the holding entity is 

technically a trust or a company. 

190. In practical terms, this would allow income, losses, and transactions within the group to be dealt 

with on a consolidated basis, removing the need to account separately for intra‑group dealings. 

This would simplify the operation of the tax system for affected groups and align outcomes with 

those that would apply if the group were structured through a conventional corporate holding 

vehicle. 

J2. Formation of a tax consolidated group 

191. Where a fixed shareholding structure has been established under this regime, entities that are 

wholly owned may elect to form a tax consolidated group. This would generally arise where the 

trust holds, directly or indirectly, 100 per cent of the membership interests in one or more 

entities. The formation of the group would follow the core consolidation rules in Division 703, 

with the trust being treated as a company for these purposes.  

192. As a result, the standard requirements relating to wholly‑owned group membership, the 

identification of a head entity and the operation of a single entity rule would apply in the same 
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manner as they do to corporate groups, without the need for modification to accommodate the 

trust structure. 

J3. Integration with the tax consolidation rules 

193. This regime would be intended to integrate with the existing consolidation framework. The 

election of shareholders may result in the trust becoming part of an existing consolidated group 

or forming a new group. In particular, where the trust elects a shareholder that is itself a 

member of a tax consolidated group, the trust would, by reason of that ownership, form part of 

that group as a subsidiary member where the relevant conditions are satisfied. 

194. The head entity of a tax consolidated group would be capable of taking a number of forms 

under the proposed regime. An existing company could act as the head entity, with the trust 

forming part of that group as a subsidiary member. Alternatively, the head entity may itself be 

an existing tax consolidated group, into which the trust would be brought following the 

establishment of its fixed shareholding. This approach would ensure that the regime integrates 

seamlessly with existing group structures, without requiring reorganisation of the broader 

ownership hierarchy. 

195. Where the relevant conditions are satisfied, the trust itself would be capable of acting as the 

head entity of the tax consolidated group. In those circumstances, the trust would assume the 

role ordinarily performed by a head company, including responsibility for the income tax 

position of the group as a whole. This would extend to the consolidation of income, losses and 

tax attributes within the group and would ensure that the trust operates as the central taxing 

entity in a manner consistent with the existing consolidation framework. 

J4. Tax cost setting (stick method) 

196. The entry of a trust into a tax consolidated group should require a rule to determine the tax cost 

of the group’s assets. In the case of a discretionary trust, a mandatory stick method should 

apply.  

197. This should reflect the fact that, prior to entry into the regime, there is no fixed economic 

ownership of the underlying assets. The reset method is used to ensure that the cost of assets 

reflects the cost of ownership interests in those assets. With discretionary trusts, the risks 

associated with resetting cost bases are not prevalent. Accordingly, in those circumstances, it 

should not be appropriate to reset the tax cost base of those assets on consolidation, as any 

uplift would not correspond to the group’s cost of acquiring those assets. 

198. This approach is consistent with the core principles of tax consolidation as reflected in section 

705‑10(2), which is directed at recognising the head entity’s cost of acquiring an entity’s assets 
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by reference to the group’s cost of its membership interests, rather than permitting a 

revaluation of those assets. By preserving this alignment between asset costs and the cost of 

ownership interests, the regime should avoid double taxation of gains and duplication of losses, 

while maintaining consistency with the underlying consolidation framework. 

J5. Tax losses within a tax consolidated group 

199. The consolidation of entities under this regime should require specific rules governing the 

treatment of existing tax losses. The primary objective of those rules should be to retain the 

existing treatment and grouping of trusts prior to the introduction of the regime. This approach 

reflects the core policy that underpinned the original consolidation framework following the 

removal of Division 170, where transitional rules were adopted to preserve the effective 

grouping and utilisation of losses within corporate structures. In particular, the rules should 

preserve the economic utilisation of losses within established groups and quarantine prior 

outcomes, ensuring a fair transition for existing taxpayers rather than retrospectively altering 

their position. 

200. Under the existing consolidation framework, losses are generally transferred into the tax 

consolidated group under rules analogous to Division 707, subject to continuity and integrity 

constraints. However, strict application of those rules would not produce appropriate outcomes 

in this context. In particular, tax losses of discretionary trusts are capable of being utilised 

across an economic group that has made a common family trust election. The introduction of a 

restrictive transfer regime would fail to reflect that existing position and would disrupt the 

practical grouping of entities that existed prior to the change in the rules. Unless dealt with, this 

may result in a significant impediment of entities moving from trusts to companies. This was 

dealt with appropriately on transitioning to tax consolidated groups. Reference is made to the 

Explanatory Memorandum to the New Business Tax System (Consolidation) Act (No. 1) 2002 

that introduced transitional rules to deal with this issue. 

Context of reform 

9.2 The available fraction method outlined in Chapter 8 sets a limit on the 
utilisation of losses transferred to a group by reference to the contribution to group 
income expected to be made by the entity that transferred the losses. A 
concession that increases the available fraction is provided in recognition that, 
under the existing group loss transfer rules, an entity can use its losses to shelter 
not just its own income but also the income of another member of the same 
wholly-owned group. Since the group loss transfer rules will be repealed as a 
result of the introduction of the consolidation regime, this concession is only 
available to groups that consolidate during the transitional period (i.e. 1 July 2002 
to 30 June 2004). 

9.3 The available fraction method departs from Recommendation 15.3 of A Tax 
System Redesigned . In recognition of this departure, an additional concessional 
method for the use of transferred losses has been developed to apply to certain 
losses transferred to a group that consolidates during the transitional period. 
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Summary of new law 

9.4 A loss entity joining a consolidated group may increase its modified market 
value (for the purpose of calculating its available fraction) by a portion of the 
modified market value of another entity to which it could have transferred losses 
under the existing group loss transfer rules. This is a transitional measure that only 
applies if both entities joined the group when it formed during the transitional 
period. 

9.5 Further, in respect of company COT losses transferred to a group when it 
consolidates during the transitional period, and that were made in an income year 
ending on or before 21 September 1999, concessional treatment can be chosen. 
That is, instead of their utilisation being determined by reference to an available 
fraction, they may be used over 3 years. 

201. Accordingly, a similar transitional approach should be adopted during the transitional 

restructuring period. For example, where a group consolidates by 30 June 2029, a one‑off 

opportunity should be provided to align losses within the tax consolidated group through a 

mechanism broadly analogous to the transitional rules that applied on the introduction of 

consolidation. 

202. Under this approach, losses should be capable of being brought into the tax consolidated group 

where it can be demonstrated that, prior to entry into the regime, those losses were effectively 

available to the economic group as a whole. This would generally be satisfied where the 

entities are members of the same family trust elected group, such that the income injection test 

is not engaged, and the benefit of the losses could have been realised across the group.  

203. As outlined above, on the introduction of the consolidation regime following the removal of 

Division 170, this issue was addressed through the enactment of detailed loss transfer and 

value donation rules. Those provisions were designed to allocate losses within a tax 

consolidated group by effectively reconstructing the economic ownership of those losses, 

requiring entities to undertake notional value shifts and donations to align losses with the head 

entity. This framework was inherently complex, reflecting the need to replicate the economic 

grouping that had previously existed under the loss transfer rules. 

204. To simplify this approach, where entities form part of the same family group, losses should be 

capable of full recognition within the consolidated group. In these circumstances, an available 

fraction factor of 100 per cent should apply, reflecting the fact that those losses were effectively 

available to the group prior to entry into the regime. This removes the need to apply complex 

loss and value donation mechanisms, while preserving the economic position of the group. 

205. We note that this rule would not be appropriate if trusts were to form a group with a company 

that is otherwise ‘income generating’.  That is, it would allow trust losses to be utilised against 

corporate profits.  In such a case, a more limited approach could be provided (e.g., see the 1/3 

method as outlined below). For example, a reduced available fraction.  In structuring, we note 
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that this issue could be avoided by ensuring that the tax consolidated group does not include 

valuable companies. 

206. To the extent that losses do not satisfy these requirements, a more limited recognition rule 

should apply. In those circumstances, losses should be made available to the tax consolidated 

group over a prescribed period. For example, losses could be recognised on a straight-line 

basis over three years, consistent with the approach adopted under the tax consolidation 

regime. If the Government considers this outcome too generous, a five-year amortisation period 

could instead apply. However, any such period should be informed by the ordinary timeframe 

over which tax losses are typically utilised by trusts, rather than being designed solely as a 

revenue protection measure. 

J6. Illustrative example 

207. The example in Section D2 demonstrated that the proposed minimum tax regime can produce 

an inappropriate outcome for trusts that are unable to restructure. In that example, the small 

business group is locked into its existing structure due to the prohibitive stamp duty and 

transaction costs associated with transferring assets to a corporate vehicle. As a result, the 

group is exposed to a non‑refundable minimum tax, which results in the erosion of losses and 

materially higher effective tax outcomes. 

208. Under the proposed regime, this constraint is removed. In this example, Trust 1 and Trust 2 

could each elect Aco to be their sole shareholder. This would result in both trusts being 

effectively held through a common ownership structure, allowing them to be treated as part of a 

wholly owned group for income tax purposes without requiring any transfer of assets. 

209. As a consequence of that election, the group would be capable of forming a tax consolidated 

group, with Aco acting as the head entity. This would allow the group to be taxed as a single 

economic unit, consistent with the treatment of wholly owned corporate groups. 

210. As all entities are members of the same family group and have historically operated as a single 

economic unit, provided that Aco has no economic value, the tax losses of Trust 2 should be 

capable of full recognition within the group. In these circumstances, a utilisation factor of 100 

per cent could apply, allowing those losses to be transferred to and utilised by the head entity. 

This ensures that losses are preserved and applied consistently with the economic position of 

the group prior to entry into the regime.  Alternatively, if Aco is an entity with economic value, 

an amortisation rate of 1/3 of the tax losses each year could be provided. 
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211. The result is that the group is able to restructure into an effective corporate tax framework, form 

a tax consolidated group, and obtain an appropriate tax outcome without incurring the 

prohibitive costs identified in Section D2. 
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K. CONCLUDING COMMENTS 

212. The proposed trust minimum tax measures represent one of the most significant changes to the 

taxation of privately owned businesses in recent decades. While the Government has a desire 

to address integrity concerns and improve the operation of the tax system, the practical effect 

of the proposed measures, as currently outlined, is likely to extend well beyond the 

arrangements that appear to be the intended target of the reforms. 

213. As outlined throughout this paper, trusts are not a niche structure used by a small minority of 

high wealth taxpayers. Trusts are a fundamental part of the Australian SME landscape and are 

widely used by ordinary business owners, property investors, farming enterprises and family 

groups. Many of these structures were established for legitimate commercial reasons, including 

asset protection, risk management, business succession and financing requirements. In many 

cases, they have operated for decades in reliance on the existing law. 

214. A central concern with the budget proposal is that it appears to assume taxpayers can readily 

restructure into alternative entities where the new outcomes are unfavourable. As this paper 

demonstrates that assumption does not reflect commercial reality for a significant number of 

taxpayers. Stamp duty, contractual constraints, financing arrangements, transactional costs 

and administrative barriers mean that many businesses are effectively locked into their existing 

structures. Those taxpayers will bear the full economic burden of the measures regardless of 

whether they have engaged in any conduct that could reasonably be characterised as abusive 

or contrary to the policy intent of the law. 

215. The consequence is that many SMEs may face materially higher effective tax rates, reduced 

access to capital for reinvestment, impaired utilisation of existing tax losses and significant 

restructuring costs. These outcomes risk reducing business investment, hindering growth and 

creating distortions in commercial decision making. In some circumstances, the cost of 

complying with the reforms may exceed the perceived benefit of continuing to operate through 

the affected structure. 

216. Importantly, these outcomes are not inevitable. Throughout this paper we have outlined a 

number of practical recommendations that would substantially improve the operation of the 

proposed regime while still allowing the Government to pursue its stated policy objectives. 

These recommendations include transitional measures, loss utilisation concessions, relief for 

restructuring costs and stamp duty, as well as targeted alternatives to the proposed treatment 

of corporate beneficiaries and family group structures. 

217. More fundamentally, this paper proposes an alternative policy framework that seeks to bridge 

the gap between existing trust structures and the corporate tax system. The elective corporate 
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tax regime outlined in this paper would allow taxpayers to voluntarily align their taxation 

outcomes with those of a company without requiring costly and disruptive legal restructures. In 

doing so, it offers a pathway towards greater neutrality, simplicity and fairness while preserving 

the commercial arrangements upon which many businesses rely. 

218. We do not suggest that trust taxation should remain immune from reform. Rather, we submit 

that reform should be undertaken in a manner that is proportionate, practical and informed by 

the commercial realities faced by taxpayers. Where structural change is contemplated, it is 

critical that appropriate transitional arrangements and safeguards are provided so that 

businesses are not unfairly penalised for arrangements entered into under longstanding law. 

219. Given the scale of the proposed changes, and the hundreds of thousands of businesses that 

may be affected, meaningful consultation with taxpayers, professional bodies, industry groups, 

academics and State Governments will be essential. The final design of the regime should be 

informed by detailed consultation and supported by comprehensive modelling to ensure that 

the economic and behavioural impacts of the measures are properly understood. 

220. We hope that the proposals and recommendations contained in this paper assist in that 

process. While reasonable people may differ on the preferred policy outcome, we believe that 

the recommendations outlined in this paper demonstrate that there are alternative approaches 

available which can achieve the Government's objectives without imposing unnecessary cost, 

complexity and uncertainty on Australian SMEs. In our view, this provides a foundation for the 

development of a fairer, more workable and more sustainable trust taxation regime for the 

future. 

221. We welcome further consultation on the issues raised in this paper and would be pleased to 

participate in any working group or consultation process examining alternative approaches to 

trust taxation reform. 
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L. IMPORTANT INFORMATION 

222. This paper (Paper) has been produced by Pitcher Partners Advisors Proprietary Limited 

(Pitcher Partners) and has been prepared for informational and discussion purposes only. The 

information provided in this document is of a general nature and has been prepared without 

taking into account the objectives, circumstances, financial situation or particular needs. This 

Paper does not constitute personal advice.   

223. Furthermore, we declare that Pitcher Partners Advisors Proprietary Limited may be regarded as 

having a conflict of interest due to acting on behalf of clients that may be affected by the 

proposed measures contained in this paper. Accordingly, this matter is disclosed having regard 

to our obligations under the Tax Agent Services Act 2009 (Cth) and the Tax Agent Services 

(Code of Professional Conduct) Determination 2024. 

224. This Paper has been prepared by us in the ordinary course of our profession. In providing this 

Paper, we are not purporting to act as solicitors or provide legal advice. Appropriate advice 

should be sought prior to acting on anything contained in this Paper or implementing any 

transaction or arrangement that may be referred to in this Paper. 

225. Information contained within this Paper is based on the relevant law and its interpretations by 

relevant authorities as it stands at the time the information is provided. Any changes or 

modifications to the law and/or its interpretation after this time could affect the information we 

have provided. 

226. This Paper, or any part thereof, must not be distributed, copied, used, or relied on by any 

person, without our prior written consent. 

227. To the maximum extent permitted by law, Pitcher Partners will not be liable for any loss, 

damage, liability or claim whatsoever suffered or incurred by any person arising directly or 

indirectly out of the use or reliance on the information contained within this Paper. 

228. Pitcher Partners is an association of independent firms. Pitcher Partners is an independent 

member of Baker Tilly International. Baker Tilly International Limited is an English company. 

Baker Tilly International provides no professional services to clients. Each member firm is a 

separate and independent legal entity, and each describes itself as such. Pitcher Partners is 

not Baker Tilly International’s agent and does not have the authority to bind Baker Tilly 

International or act on Baker Tilly’s behalf. None of Baker Tilly International, Pitcher Partners, 

not any of the other member firms of Baker Tilly International have any liability for each other’s 

acts or omissions. The name Baker Tilly and its associated logo is used under license from 

Baker Tilly International Limited.  
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229. Any trademarks, logos, and service marks contained herein may be the registered and 

unregistered trademarks of their respective owners. Nothing contained herein should be 

construed as granting by implication, or otherwise, any license or right to use any trademark 

displayed without the written permission of the owner. 

230. Liability limited by a scheme approved under Professional Standards Legislation. 


