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Reforms

Privacy

Privacy and Other Legislation Amendment Bill 2024

-
il

AML/CTF

Anti-Money Launder; Financing Amendment



Privacy reform

What may be coming?

« Broader enforcement powers

« Automated decision-making

« Statutory tort for serious invasions of privacy

What may be coming next?
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AML/CTF reform

Key objectives

Modernise the o |
Extend the regime - regulation of virtual Simplify and clarify
tranche two entities’ assets and payments the regime
technology

‘Closing the gaps’
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AML/CTF reform

Programs will need to be restructured

* No more - ‘Part A’ and ‘Part B’

* Instead - ‘ML/TR risk assessment’ and ‘AML/CTF policies’

 Proliferation financing

I |\\' Hall&Wilcox
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AML/CTF reform

Oversight and governance — clarifying roles
« Governing body

« AML/CTF Compliance Officer

Customer due diligence changes
 |nitial and ongoing CDD

 Focus on outcomes to be achieved
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AML/CTF reform

Some other points

Information sharing and ‘tipping off’

* Reporting groups — ‘lead entity’

Virtual assets — new designated services

Information gathering powers

]|\ pashotiveg




PITCHER
PARTNERS

4

Compliance Committee Forum

Key State Taxes updates

Irina Tan

Partner
October 2024

Pitcher Partners Advisors Proprietary Limited
ABN 80 052 920 206

@ bakertilly

EEEEEEEEEEEEE



Important information

Pitcher Partners Advisors Proprietary Limited

This presentation (‘Presentation’) has been produced by Pitcher Partners Advisors Proprietary Limited and has been prepared for informational and discussion purposes only. The
information provided in this document is of a general nature and has been prepared without taking into account your objectives, circumstances, financial situation or particular
needs. This Presentation does not constitute personal advice.

This Presentation has been prepared by us in the ordinary course of our profession. In providing this Presentation, we are not purporting to act as solicitors or provide legal advice.
Appropriate advice should be sought prior to acting on anything contained in this Presentation or implementing any transaction or arrangement that may be referred to in this
Presentation.

Information contained within this Presentation is based on the relevant law and its interpretations by relevant authorities as it stands at the time the information is provided. Any
changes or modifications to the law and/or its interpretation after this time could affect the information we have provided.

This Presentation, or any part thereof, must not be distributed, copied, used, or relied on by any person, without our prior written consent.

To the maximum extent permitted by law, Pitcher Partners will not be liable for any loss, damage, liability or claim whatsoever suffered or incurred by any person arising directly or
indirectly out of the use or reliance on the information contained within this Presentation.

Pitcher Partners is an independent member of Baker Tilly International. Baker Tilly International Limited is an English company. Baker Tilly International provides no professional
services to clients. Each member firm is a separate and independent legal entity, and each describes itself as such. Pitcher Partners is not Baker Tilly International’s agent and
does not have the authority to bind Baker Tilly International or act on Baker Tilly’s behalf. None of Baker Tilly International, Pitcher Partners, not any of the other member firms of
Baker Tilly International have any liability for each other’s acts or omissions. The name Baker Tilly and its associated logo is used under license from Baker Tilly International
Limited.

Pitcher Partners is an association of independent firms.

Any trademarks, logos, and service marks contained herein may be the registered and unregistered trademarks of their respective owners. Nothing contained herein should be
construed as granting by implication, or otherwise, any license or right to use any trademark displayed without the written permission of the owner.

Liability limited by a scheme approved under Professional Standards Legislation.



Recent and significant Court of Appeal decision

Capital raises and potential additional duty

Oliver Hume Property Funds (Broad Gully Rd) Diamond Creek Pty Ltd v Cmr of State Revenue [2024] VSCA 175

Decision involved a company which acquired land and paid stamp duty on settlement of land

Capital raise O Offered 99.99% interest Issued 1,800,000 new shares
5 by company under Information F at price of $1/share
o Memorandum to \/ to 18 investors

sophisticated investors No one investor and

associates acquired 50% or
more in the company

The share acquisitions made by investors were “substantially one arrangement”

and therefore aggregated as an “associated transaction”

Duty payable on 99.99% of unencumbered value of land
(in addition to stamp duty already paid on settlement of land)



Implications of Court of Appeal decision

Issues

|E& NEH D e

Potential for Previous reliance Potential for Could be followed Joint and several
multiple rounds on SRO ruling historical by other states liability for
of duty on the application landholder duty

same landholdings SRO amnesty and

compliance program



Commercial and industrial property tax (CIPT)

Annual property tax to gradually replace stamp duty on commercial
and industrial properties over time from 1 July 2024

Entry into new system from 1 July 2024 (subject to transitional relief)

=] 2, 5

Transaction triggering Final*** stamp duty Annual property tax of
entry into system payable (upfront or as 1%* of the unimproved
(e.g. transfer) fixed instalments over 10 value starts being payable
years plus interest) after 10 years




Relevant land

Commercial and industrial property

under the

Australian Valuation Property Classification Code (AVPCC) and certain student accommodation

- Land must have an AVPCC in the following ranges
<>

200-499 600-699

Mixed used land

At least 1 AVPCC is in AND Land is used solely or primarily
the above ranges for a use described in the qualifying
AVPCC range(s)



Payment of duty

Option of funding duty payment by a transition loan from government

may be able to access a
from the Treasury Corporation of Victoria
for the duty on the transaction that brings the land into the CIPT regime

Only available for direct Loan secured by a first No obligation for a transition
property transfers, not ranking statutory charge on loan to be provided even if
landholder acquisitions the property eligibility criteria is satisfied



Change of use duty

Liability for duty

The owner of land that is within the CIPT regime may be subject to
change of use duty liability in circumstances where

[ i N

Full or partial There is a change of The land no longer Transferee under
exemption from duty use of the tax reform has a qualifying use dutiable transaction
applied to previous scheme land continues to hold
dutiable transaction an interest

Duty is payable on the previous transaction that was fully or partly exempt from duty
to the extent that the transferee continues to hold an interest in the land following the change of use

Amount of duty is reduced by 10% for each calendar year that has elapsed since that previous transaction
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Other key aspects

CIPT
— X A
[ =
Payable by CIPT does not Unpaid CIPT is first Property clearance
land’s owner replace land tax charge on the land certificate protects

bona fide purchaser

® S ® AN

New anti-avoidance Cannot be passed Sale price <$10m If land owner does not pay

provisions apply on to tenant under vendor is prohibited CIPT liability, SRO can
residential rental from recovering CIPT serve notice on lessee,
agreement or lease under mortgagee or occupier
Retail Leases Act requiring them to pay

outstanding CIPT
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Design & distribution obligations update

ASIC v Harvey Norman & Latitude —
prominence of statements and
effectiveness of disclaimers
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Design & distribution obligations

Purpose: to assist consumers to obtain appropriate products and
require issuers to distribute those products in a targeted manner

Take reasonkab'lel'k I Monitor and review
steps to make it likely outcomes and

for the financial :
oroduct to reach consider whether

Prepare a TMD which
describes the target

market and specifies
appropriate consumers in the changes to the TMD
distribution conditions target market are required

20/ hallandwilcox.com.au
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ASIC v Firstmac Limited

Firstmac distributed the High
Livez PDS to existing
Firstmac term deposit holders

21/ hallandwilcox.com.au

The TMDs for High Livez and
the Firstmac term deposits
identified different key
attributes of consumers who
were likely in the target
market for the product

ASIC alleged (and the Court
agreed) that Firstmac failed to
take reasonable steps that
would have resulted in, or
would have been reasonably
likely to result in, the
distribution being consistent
with the High Livez TMD

]|\ il



ASIC v American Express Australia Limited

o

DJs and AMEX distributed
the DJs AMEX credit cards in
DJs department stores to
retail consumers

22/ hallandwilcox.com.au

=

The DJs AMEX credit cards
experienced an increase in
cancelled application rates

AMEX failed to review the
TMD for the DJs AMEX credit
cards in circumstances where
it knew, or ought reasonably to
have known, that cancelled
application rates for those
cards were a circumstance
that would reasonably suggest
that the TMD was no longer
appropriate
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ASIC REP 795 - the ‘reasonable steps’ obligation

= Distributors. Do you have systems to = Questionnaires. Do you use filtering
conduct due diligence on distributors? questions which comply with ASIC’s

view of questionnaire design principles?
= Training. Do you undertake practical

DDO training programs for = Do you ensure your complaints
operational staff? reporting and other investor feedback
processes capture information relevant
= Advertising. Do you use advertising to DDO?

procedures and checklists that
consider the TMD and DDO
requirements?

Il\‘ Hall&Wilcox
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Filtering questions?

Pre stop order

What is your primary investment objective? (Select only one option)

O Income Distribution — The Fund'’s target market is consumers seeking Income
Distribution. The Fund aims to pay income distributions monthly.

O Capital Preservations — If you have selected Capital Preservation, you should consider
that while a Syndicate-Fund is generally a capital stable investment, there is a risk that
you may lose some or all of your money invested in a Syndicate-Fund. We recommend
that you read the risks details in the Fund’s Product Disclosure Statement and relevant
Syndicate Fund Supplementary Product Disclosure Statement, and that you seek
professional financial advice before investing in the Fund.

O Capital Growth - If you have selected Capital Growth, you are not in the target market
of the Fund and we will not accept your application. The Fund’s target market is
consumers seeking Income Distribution. It does not generally provide capital growth
returns and there is a risk that you may lose some or all of your money invested in a
Syndicate-Fund. We recommend that you seek professional financial advice before
investing in the Fund.

I‘\‘ Hall&Wilcox
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Filtering questions?

Post stop order

What is your investment objective in applying

to invest in the Fund? (tick one option only)

O Income distributions

O Capital growth

25/ hallandwilcox.com.au

MORE INFORMATION
What is an income distribution?

An income distribution is the periodic payment

of income from the Fund’s assets to its investors.

What is capital growth?

Capital growth in an investment is the increase
in value of an investment over time.
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Filtering questions?

Pre stop order

What is the intended use of this fund in your investment portfolio? (Select only one option)

QO  Satellite Allocation (up to 10%) — The Fund’s target market is consumers intending to use the Fund as a
Satellite Allocation.

O  Minor Allocation (up to 25%) — If you have indicated that you intend to use the Fund as a Minor Allocation of your
investment portfolion, you should consider your investment in the context of a broader portfolio and your desired risk
return profile. The Fund may be suitable as a Minor Allocation for consumers in a pension phase and looking for
regular income without capital growth and who intend to diversify investment across a number of the Fund’s
Syndicate Funds. We recommend that you seek professional financial advice before investing in the Fund.

Q Core Component (up to 50%) — If you have indicated that you intend to use the Fund as a Core Component, you are
not in the target market of the Fund and we will not accept your application. We recommend that you seek
professional financial advice before investing in the Fund.

O Major Allocation (up to 75%) — If you have indicated that you intend to use the Fund as a Major Allocation, you are
not in the target market of the Fund and we will not accept your application. We recommend that you seek
professional financial advice before investing in the Fund.

O  Solution/Standalone (up to 100%) — If you have indicated that you intend to use the Fund as a solution/standalone
investment, you are not in the target market for the Fund and we will not accept your application. We recommend that
you seek professional financial advice before investing in the Fund.

I‘\\ Hall&Wilcox
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Filtering questions?

Post stop order

3. What percentage of your total investable assets, excluding your residential home, do you intend

to allocate to the Select Income Fund in total as part of your diversified portfolio of investable assets?

Please enter a percentage up to 100%: %

MORE INFORMATION
What are investable assets?

Investable assets are the financial resources you have available for investment purposes, excluding your primary
residence and the money you need for daily living expenses; for example, bills and mortgage payments.

What is diversification

Diversification is typically achieved by spreading your investable assets across different asset classes and sectors.
The aim of diversification is typically to lower your overall portfolio’s risk, in some cases by limiting exposure to the
performance of any individual investment type, and achieving more stable returns. It is important to consider
diversification when building an investment portfolio.

I“\ Hall&Wilcox
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Key lessons learned

= The obligation to take reasonable steps
also applies to both the issue of a product
and the distribution of the PDS

= |ssuers and distributors must continually
monitor and review TMDs and act promptly
where a review trigger occurs

= DDO training at both the board level and
operational staff (e.g. marketing,
distribution, registry and compliance)
is key

28/ hallandwilcox.com.au

Review your filtering questions

DDO is central to ASIC’s enforcement
focus — compliance failures may lead to
an ASIC stop order and in a worst case
— significant fines
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ASIC v Harvey Norman & Latitude

« ASIC filed proceedings over promotion of interest free payment methods

» Alleged failure to disclose availability conditions (that payment was via Latitude issued credit card)
and misrepresented costs (establishment fee and monthly fee on Latitude card) with focus on
attractive aspects at expense of less attractive aspects

« Argued $1,000 purchase if paid on-time would still result in a minimum total of $1,537

MONTHS

INTEREST FREE

G I FT CARD on 60 Months Interest Free purchases

*Gift Cardh w)L,Uc I Pry Umited. Conditions apply. See in &
$100 Gk € ard-hon.m.moﬂd”ul.(.
$250 Qi Card whon you spend $5 000+
nd $8,000+ $250 Gift Card when yo
= ! ts ondy interest apples # you do not compl ,v.wlwnslu:f-' or
29/ hallandwilcox.com.au See webeite for detady. Credit is icded by Latitude Finance Austs e (AN 42 008 583 588) Au
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Disclaimer

« Most ads contained the following disclaimer:

Offer ends [date]. Apply in store/online. Available for in-store and selected
online purchases. Approved applicants only. Fees & charges apply. Interest
applies if you do not comply with terms and conditions.

* In the case of radio ads, the disclaimer was spoken more softly and delivered
at a rapid pace.

I ‘\\' Hall&Wilcox
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Latitude’'s arguments

 Latitude argued:

* In the context of the ads, consumers would know “there is no such thing as a free
lunch, let alone charity”.

« Reasonable consumer would know the companies were not offering a “charitable free
lunch which no reasonable consumer, sceptical of advertisements in general and
knowing of advertisers’ tendency to exaggerate, would understand the offer to
involve”.

« The credit facility gave consumers an additional right, but not an obligation, which did
not carry such a risk, inherent danger or disadvantage that it needed to be brought to
the consumer’s attention. “The fact that some individuals may misuse credit is no
more relevant than that some people may misuse a bonus set of steak knives”.

« Potentially vulnerable users were reduced by the use of responsible lending
practices.

* Focus on less attractive aspects was “par for the course when it comes to
advertising”.

31/ hallandwilcox.com.au
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Harvey Norman's arguments

« Harvey Norman argued:

* Not misleading or deceptive if the ads conveyed any fees or charges
would be relatively insubstantial

* None of the ads contained a dominant message (as alleged by ASIC)

« |f they did contain a dominant message, it was no more than that Harvey
Norman was a good place to buy home and electrical goods because they
have attractive prices.

« A reasonable consumer would not expect all conditions would be
displayed with the same prominence as the advertising of other elements.

« A reasonable consumer would expect there may be conditions which could
be sought and obtained before acting in response to the ads.

I ‘\\' Hall&Wilcox
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Court’s findings

» Both Harvey Norman and Latitude engaged in misleading and deceptive conduct.

« Consumers had to enter into a fundamentally different financial arrangement than the one
promoted.

« Consumers would have understood that, provided they paid the 60 equal monthly
payments, they would not be required to make any other payment in respect of their
purchases.

» Court reached this finding because of the:
« prominence of the statements
» clear meaning of the statements, and
» absence of any appropriate qualification to them.

* Reasonable consumers have a real and legitimate interest in knowing the fundamental
terms of the arrangement they are being invited to enter, so they know the financial
responsibilities they must undertake.

I‘\\ Hall&Wilcox
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Effectiveness of disclaimers

* As to the disclaimers:

» Absent a direct statement that qualified the banner statements, the ad implied, by

omission, the material terms of the payment method were only those contained in
the ad.

« Some consumers may not have seen the disclaimer because of the small lettering,
and that it was eclipsed by the prominence of the banner statements.

« Some consumers may have seen the disclaimer but dismissed it “in the reasonable
expectation that, because it was in such small lettering, it must have been

addressing subsidiary or unrelated matters that did not meaningfully qualify the
banner statements.”

» The references to “fees & charges apply” was uninformative and cryptic, because it
did not identity what the fees and charges were, or how or when they apply.

* The disclaimers are likely to have been construed as relevant only to occasions of
non-compliance.

I ‘\\' Hall&Wilcox
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Effective disclaimers

« Disclaimers can still be helpful, but context and content are all important.

« The more qualification is required to balance the information in the headline claim, the more
prominent the qualification should be: RG234.47.

« Some banner claims are so prominent they cannot be disclaimed.

« Should not be inconsistent with other content.

« Have sufficient prominence to effectively convey key information on a first viewing.
« Careful with font size, colour, placement, referring to other websites.

« Simply referring to another website or PDS unlikely to be sufficient. EQ:

Example 19: Qualifications and warnings to be included in an

advertisement

If the headline claim for a superannuation fund that members ‘pay a low
administration fee of $104 per annum’ is prominently qualified by a
statement that 'other fees and charges apply—refer to our PDS',
consumers will immediately be aware that the administration fee does not
represent the only cost. On the other hand, if the headline claim is qualified
only by a statement suggesting that consumers ‘refer to our PDS’,
consumers will have no reason to suspect that other costs will be incurred.

Source: RG234.49
' I‘\\ Hall&Wilcox
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LContact us

Harry New

Lead Partner
HW Funds

Hall&Wilcox

e Harry.New@hallandwilcox.com.au

-

Selina Nutley

Partner
HW Funds and Litigation &
Dispute Resolution

Hall&Wilcox

e Selina.Nutley@hallandwilcox.com.au

Elliott Stumm

Partner
HW Funds

Hall&Wilcox

e Elliott. Stumm@hallandwilcox.com.au

Irina Tan

Partner
Tax Advisory

Pitcher Partners

e irina.tan@pitcher.com.au
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